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Kickbacks, Rebates and Tying Arrangements

In Real Estate Transactions; The Federal
Real Estate Settlement Act of 1974;
Antitrust and Unfair Practices

CONRAD G. TUOHEY*

Inflation has given rise to “consumerism”, a cost consciousness
and awareness on the part of the general public. This consumerism,
in turn, is generating pressure upon administrative agencies, legisla-
tures, and courts to reassess the laws relating to antitrust and unfair
trade practices, particularly respecting the governmentally regu-
lated industries.

No where is this reassessment more apparent than in the home
buying, home financing, and related industries.

With the exception of only a handful of sophisticates who are
themselves economically dependent upon some specific aspect of
land sale and financing closing procedures and costs, most people
(and certainly the consumer public in the form of casual buyers

* B.A., George Washington University, 1957; J.D., University of Michi-
gan, 1960; Senior partner, law firm of Tuohey, Barton and McDermott,
Santa Ana, California.

** The author wishes to acknowledge the assistance of Jan Mark Dud-
man.
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of and borrowers in real property transactions) are ignorant of
cleverly concealed rebates, kickbacks, ty-ins, price fixing and com-
pounded resulting costs which are frequently encountered.

These sophisticated insiders have been singularly successful in
developing procedures which have been implemented by state and
federal legislatures, sanctioned by administrative agencies, and
often misconceived, and thus tolerated by courts.

As is so frequently the case, the financial incentives involved are
tremendous and have served to tie significant financial institutions,
professions and occupations together into artfully developed hori-
zontal and vertical integrations, and conglomerate product exten-
sions.

From time to time, these integrations become the subject of
scrutiny. Rarely are they understood. They wield such tremen-
dous political and financial power that, even in those rare instances
when they are scrutinized or understood, they nevertheless emerge
unscathed.

The composition of these integrations should patently explain
why. They consist of lenders, lawyers, brokers (real estate and
mortgage), insurers, abstractors and others of equal weight, who
often operate through powerful trade associations and lobbies.

Singularly and collectively they have been effective in over-
whelming and suppressing competition which could and should pro-
vide the consumer public with a mechanism to combat the unfair,
monopolistic and inflationary practices naturally resultant from
these integrations. One such mechanism is the truly independent,
uncontrolled and non-captive escrow agent, whose value and utility
has been most recently fortified and enhanced by the federal enact-
ment of the Real Estate Settlement Procedures Act of 1974.

The purpose of this paper is to (1) define the independent escrow
agent, (2) explain its value and utility to the consumer public, (3)
demonstrate the reasons why it is targeted for annihilation by the
integrations and how this is being achieved, (4) discuss why
remedial legislation and regulation should specifically preserve and
protect the consumer and the independent escrow agent in the
marketplace, and (5) determine how the Real Estate Settlement
Procedures Act of 1974% will implement this preservation and pro-
tection.

1. Act of Dec. 22, 1974, Pub. L. No. 93-533 § 2 et seq., 88 Stat. 1724,
et seq. (codified at 12 U.S.C. § 2601, et seq. (Supp. I, 1975)), effective June
20, 1975.
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I. THE Escrow AGENT FUNCTION EXPLAINED

Many states do not use the escrow in the sale of real property;
however, in California this device is virtually the exclusive means
by which real property is transferred or refinanced. Furthermore,
California is the only state to experience relatively large scale utili-
zation of “independent escrow agents”,® primarily in Southern Cali-
fornia. The essence of an escrow transaction is the deposit of
money or documents by one person with an escrow agent for
delivery to another person upon the occurrence of specified events.*
In order to engage in the business of an escrow agent in California,
one must be licensed as such by the State Department of Corpora-
tions,® except for certain conditionally exempt classes.®

If a deed is deposited in escrow with the intention of passing title,
the buyer becomes the equitable owner and the seller holds the
legal title in trust for the buyer.” Consideration deposited in es-
crow with instructions to deliver it only on the happening of certain
events remains the property of the person depositing it until all
the conditions of the escrow have been fulfilled.® The same is true
where a mortgage or trust deed is deposited to encumber real
property of an owner-borrower (mortgagor or trustor) in a bor-
rowing or refinancing transaction.

In California, escrow practices differ between the northern and
southern portions of the state. In Northern California, title (ab-
stract) companies handle almost all real property escrows. How-
ever, in the south, a majority of escrows are handled by banks, title
companies or by the numerous independent escrow companies who
exist exclusively to handle such escrow transactions.®

3. Comment, The Independent Escrow Agent: The Law and the Li-
censee, 38 S. CaL. L. Rev. 289, 290 (1965).

4, CaL. Civ. CopE § 1057 (West 1954); CarL. FIN. CopE § 17003 (West
1968) ; see generally 18 CaL. Jur. 2d, Escrows §§ 1, et seq. (1969); 4 CALI-
FORNIA REAL ESTATE LAw AND PRACTICE 91-1 et seq. (Matthew Bender publ.
1974); 2 H. MiLLER & M. STARR, CURRENT LAW OF CALIFORNIA REAL ESTATE
§ 261, et seq. (1969); A General Discussion of Escrow, TITLE INSURANCE AND
TruST MANUAL (1969).

5. Can. FIn. CopE §§ 17000, et seq. (West 1968).

6. CarL. Fin. CopE §§ 17006; 17004, 17200 (West 1968).

7. Mullen v. Dyer, 20 Cal. 2d 526, 529, 127 P.2d 901, 903 (1942).

8. Hastings v. Bank of America, 79 Cal. App. 2d 627, 629, 180 P.2d 358,
359 (1947).

9. Aran, Escrow in REAL ESTATE SALES TraNsAcTIONS 506 (Calif. Con-
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Escrow transactions enjoy popularity as they are theoretically
performed by parties who are ostensibly independent of the trans-
action and who, therefore, should objectively evaluate if and when
all conditions precedent are satisfied, in order to “close” (i.e. con-
summate) the transaction. By the use of an independent escrow
agent, an unavailable party to the transaction need not be present
at closing and may presume that the escrow will not be closed
unless and until all conditions agreed upon have been satisfied and
the bargained-for consideration has been received into escrow. The
escrow agent performs a dual agency owing fiduciary duties to all
principal parties to the escrow.!® In addition, repetitive clerical
proficiency and concomitantly reduced fees (as opposed, for ex-
ample, to attorney fees) render the escrow agent attractive.!' This
procedure in California differs considerably from many other states
where an attorney typically is involved in the transaction solely
to perform this function or in conjunction with collateral func-
tions,'? and the settlement costs generally reflect his participation.

The term “escrow”, however, is not necessarily synonymous with
a transaction conducted by an impartial and disinterested third
party. In California, several of the statutorily recited exemptions
permitting the conduct of escrows by individuals and firms include
some who may have a conflict of interest with at least one of the
parties to the escrow transaction. Depending upon circumstances,
these might include the broker, the lender, title insurer, or others.'®

The broker (whether real estate or mortgage) who conducts an
escrow owes a fiduciary duty to his principal on the one hand, and
a fiduciary duty as escrow holder to his principal and the other
party (or parties) on the other.!* Moreover, he may be confronted

tinuing Education of the Bar 1967); 4 CALIFORNIA ReaL ESTATE LAW AND
PracTICE § 92.06 (Matthew Bender publ. 1974).

10. Aran, Escrow in REAL ESTATE SALES TRANsacTIONs 506 (Calif. Con-
tinuing Education of the Bar 1967).

11. Aran, Escrow, in REAL ESTATE SALEs TRANSAcTIONS 506-08 (Calif.
Continuing Education of the Bar 1967). For limitations as to permissible
latitude without constituting the unauthorized practice of law, see, Agree-
ment Between the State Bar of California and Escrow Institute of California
(1966) ; Agreement of State Bar of California and California Bankers Asso-
ciation, 9 6 (1935); Agreement Between the State Bar of California and the
California Land Title Association, { 3 (1936). Comment, The Independent
Escrow Agent: The Law and the Licensee, 38 S. CaL. L. REv. 289, 307-310
(1965).

12. Washington Post, Jan. 15, 1972, at A-12.

13. CaL. FIn. CoDE § 1706 (West 1968). See for example CaL. CiviL CODE
§ 1057.5 (West Supp. 1975). See also AMERICAN BAR ASSOCIATION: SPECIAL
COMMITTEE ON RESIDENTIAL REAL ESTATE TRANSACTIONS, THE PROPER ROLE
OF THE LAWYER IN RESIDENTIAL REAL ESTATE TRANSACTIONS (1974).

14, Comment, The Independent Escrow Agent: The Law and the
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with the further complication in the stake which he holds to the
extent that his brokerage commission may emanate from that
source of funds and to the extent that it is his ultimate determina-
tion if and when his commission will be paid.’> This determination
is, of course, subject to judicial review.

Ironically, a broker cannot handle an escrow as to a transaction
in which he is not a broker, unless he is licensed as an escrow agent
under the Escrow Law in California.!® In other words, a broker
can only serve as an escrow agent in transactions where he neces-
sarily has a conflict of interest.

According to one study conducted on the subject, the authors
noted that:

It is apprent that in . . . a typical broker conducted real estate
sale situation, a listing contract between the owner and broker cre-
ates one agency relationship and if the broker handles the escrow
under the exemption contained in California Financial Code Section
17006 (d) a second agency relationship based upon the contract
known as escrow instructions results . ... There is a different
agency obligation imposed upon the broker when he conducts the
escrow than when he is fulfilling his respongibilities to the princi-
pal under the listing contract.1?

This same article noted that, when the study was conducted, they
found no evidence that this dual situation had been or is the cause
of massive injury to the public. However, the study did indicate

Licensee, 38 S. Car. L. Rev. 289, 304-307 (1965). Cf., 10 CAL. ApMm. CODE
§ 2950 setting forth limitations by the California Real Estate Commissioner
upon real estate brokers handling escrows, with the equivocal admonition
that the prohibitions “may be considered grounds for disciplinary action.”
See also Car. Civi CopE § 1057.5 (West Supp. 1975). See generally L.
BromwicH, WHO PrOTECTS THE BORROWERS?: A REPORT ON MORTGAGE LOAN
BrokErs Law 1955-1969 (Calif. Senate Subcommittee, etc., 2d printing, Feb.
15, 1971).

15. The seller is often unaware that the broker could include a variety
of clauses in the listing agreement that are favorable to him in payment
of commissions. See MILLER AND STARR, in REAL ESTATE SALES TRANSAC-
TIONS, Chapt. 5 (California Continuing Education of the Bar 1967), cf., CAL.
Ins. CopE § 12404 (West 1967).

16. 43 CaL. Op. ATT’'Y GEN. 284, 284-285 (1964); 44 CaL. Op. ATT'Y GEN.
105, 105 (1964).

17. W.H. HippakA, THE CoNDUCT OF Escrows By CALIFORNIA REAL Es-
TATE BROKERS, 59 (School of Business Administration, Calif. Dept. of Real
Estate, California State College at Fullerton, San Diego State College, pub-
lishers, 1968).
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that there was potential for breach of the legal duty of agency
loyalty under the prevailing situation.'8

Similarly, a lender who is either funding into or being paid out
of an escrow transaction, while perhaps not a primary party to the
escrow, may well have a conflict of interest serving as the escrow
agent.

But a pattern is now clearly emerging whereby many lenders,
brokers, insurers, abstractors and others are establishing their own
corporate entities and licensing them as escrow companies. These
escrow companies are the so-called “captive” or “controlled”® es-
crow companies, and are not independent escrow agents. Rather,
the practice demonstrates the tremendous impact which escrow
companies exert in most transactions which they handle. That is,
they are frequently pivotal in determining who performs the title
work, who writes the title insurance, and who places the loan. In
effect, escrows steer the course of lucrative business monies. How-
ever, the impact of the Real Estate Settlement Procedures Act of
197420 in prohibiting kickbacks and unearned fees could signifi-
cantly increase the competition in settlement services which would
thereby insure the independent escrow company a fair share of that
market.

A. Background of the Escrow Law?!

Escrow business in California was governed by common law prin-
ciples until 1947. The original enactment of the Civil Code in 1872%*
recognized escrow as a transactional function.

In 1947 the Escrow Law was enacted for the following stated
purposes set forth in its title:

An act to regulate the business of escrow agencies and the em-
ployees thereof, to provide for their licensing, examination and
regulation by the Commissioner of Corporations to provide exemp-
tions from and prescribe penalties for violations of this act. (Em-
phasis added.)23

18. Id. at 59-60. See also CAL. Bus. & Pror. CopE § 10716 (d) (West Do

19. While the term “captive” in this context is a loose generic term
which relates to a multitude of corporate subsidiary, joint venture, and in-
house divisional relationships, the term “controlled” is usually employed
to describe the relationship between a title insurer and an underwritten title
company in the issuance of title insurance through this inter-relationship,
and such insurances is “controlled insurance”. See CaL. INs. CobE § 12404.5.
(West Supp. 1974).

20. Act of Dec. 22, 1974, Pub. L. No. 93-533 § 2 et seq., 88 Stat. 1724,
et seq. (codified at 12 U.S.C. § 2601, et seq. (Supp. I, 1975)).

21. CaL. FIN. CopE §§ 17000-17654 (West 1968).

22. CaL. Crvi. CopE § 1057 (West 1954).

23. Cal. Stats. 1947, c. 921, 2126.
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In 1951 the Escrow Law became Division 6 of the California
Financial Code.2¢

At the onset, it is important to delineate between “independent
escrow agencies” which conduct escrows exclusively on the one
hand and so-called “controlled” or “captive” escrows performed by
others in conjunction with their other and usually paramount
operations. The latter escrows may be conducted “in house” and
are thus exempt from the operation of the Escrow Law.25

The Escrow Law is notable in that, on its face, it is limited to
the examination, licensing and regulation of the business of only
independent escrow agencies and their employees.2¢

The Escrow Law specifies its own exemptions as follows:

This division [Division 6, the “Escrow Law”] does not apply to:

(a) Any person doing business under any law of this state or the
United States relating to banks, trust companies, building and loan
or savings and loan associations, or insurance companies.

(b) Any person licensed to practice law in California who is not
actively engaged in conducting an escrow agency.

(c) Any person whose principal business is that of preparing ab-
stracts or making searches of title that are used as a basis for the
issuance of a policy of title insurance by a company doing business
under any law of this state relating to insurance companies.

(d) Any person licensed by the Real Estate Commissioner while
performing acts in the course of or incidental to his real estate busi-
ness.27

24. Cal. Stats. 1951, c. 364, 1107. Car. Fin. Cope §§ 17000-17654 (West
1968).

25. For an amplification of some of the operative distinctions, see
Comment, The Independent Escrow Agent: The Law and the Licensee, 38
S. Car. L. Rev. 289, 303-304 (1965).

26. CaL. FIN. CopE § 17006 (West 1968).

27. CaL. Fin. CopE § 17006 (West 1968). This section was last amended

by Cal. Stats. 1965, c. 287, § 2, which deleted a further exemption, the “joint
control agent.” (See Car. FiN. CopE § 17005.1 (West 1968) and the ex-
empted lender in the last clause thereof).
Subdivision (a) of Cal. Fin. Code § 17006 includes any person ‘“doing
business” under any law of this state or the United States relating to (1)
banks, (2) trust companies, (3) building and loan or savings and loan asso-
ciations, or (4) insurance companies. The term “doing business” is not de-
fined in the California Financial Code. The term “doing business” is statu-
torily defined only in CaL. REv. Tax CobE § 23101 (West 1968), where it
means “actively engaging in any transaction for the purpose of financial
or pecuniary gain or profit.”
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The Escrow Law is also notable in that, as applied, it imposes
elaborate and stringent requirements upon a statutorily defined
class of licensed escrow agencies only, while excluding by exemp-
tion and lack of implemental legislation or administrative reg-
ulation a far greater proportion of this service industry than it
includes.28

B. The Application of the Escrow Law: Requirements Imposed
Upon the Licensed Escrow Agent

Basically there are six categories of requirements which the Es-
crow Law imposes solely upon a licensee, which may be an inde-
pendent escrow agent or a captive or controlled escrow company.
Four of these requirements must be satisfied prior to the com-
mencement of escrow business by the licensed escrow agent. These
four requirements and two more are applicable following the com-
mencement of business and thereafter.?®

First, it is necessary for a licensed escrow agent to be a corpora-
tion.?® Under California Corporate law, a corporation must have
not less than three directors.?? In addition, these directors must
be “especially qualified.”32

The reason for this qualification is to make supervision easier and
to create a means of control over these specific escrow companies
by the California Corporations Commissioner.

28. Based upon deed recordings in Los Angeles County between Janu-
ary 1, 1967 through June 30, 1968, independent escrow corporations (agen-
cies) accounted for 34 to 36 1/2% of the real property transactions utilizing
escrow. W.H. Hippaka, THE ConDpUCT OF EscrRows By CALIFORNIA REAL Es-
TATE BROKERS, 77 (School of Business Administration, California Depart-
ment of Real Estate, California State College at Fullerton, San Diego State
College, publishers, (1968). Independent escrow agencies exist and are uti-
lized much more in Southern California than in Northern California. See
Comment, The Independent Escrow Agent: The Law and the Licensee, 38
S. CaL. L. Rev. 289, 291, n.17 (1965). See also, California Department of
Corporations, [Escrow Agent] Licensee Address Listing as of September 18,
1970, showing 325 licensees out of its Los Angeles office, and only 12 and
8 out of its San Francisco and Sacramento offices, respectively. Therefore,
if independent escrow agents are utilized in only slightly more than one-
third of real estate transfers in the county of their highest density (Los
Angeles), it is reasonable to assume that independent escrow agents are
utilized in significantly less than one-third of the total escrowed real estate
transfers in the entire state.

29. Comment, The Joint Control Industry and State Regulation, 16 HAST.
L.J. 229 (1964).

30. CarL. Fin. CopE § 17200 (West 1968).

31. CaL. Corp. CobE § 301(d) (West Supp. 1975).

32. CaL. Fin. CopE § 17209.3(b) (West 1968).
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Second, the corporate capitalization must at all times consist of
$10,000 liquid net worth in excess of its current liabilities.??

Third, two types of bonding are required. One type is a $10,000
bond for an escrow agent’s license.?* The other is a fidelity bond
in an amount determined by the Commissioner of Corporations, but
in no case less than $50,000.3> Consequently, the smaller companies
must absorb a relatively higher amount of protection.

Fourth, the incorporators or directors of the escrow licensee must
possess “the character, experience, or general fitness to engage in
such business.”?¢

Moreover, the escrow licensee must establish that there is an
“officer or manager posessing a minimum of five (5) years of
responsible escrow experience to be stationed in the proposed
business location.”3?

Fifth, the licensee must submit to rigorous auditing procedures.**

Sixth, the licensee is subjected to a variety of enforcement
remedies. The licensee’s license may either be revoked or sus-
pended.?®

Moreover, the Corporations Commissioner is authorized, depend-
ing upon the circumstances, to take possession of the licensee’s

33. CaL. Fin. CopE § 17210 (West 1975).

34, CaL. Fin. CopE § 17202 (West Supp. 1975). A cash bond is an al-
ternative. See CaL. Fin. Cope § 17202.1 (West Supp. 1975). Cf., Corp.
Comm. Release No. 5-L dated February 5, 1968. The Corporations Commis-
sioner may require an additional bond of no more than $5,000. 10 CAL. ApMm.
CopE § 1719.

35. CaL. FiN. CopeE § 17203.1 (West Supp. 1975); cf., 10 CarL. Apm.
CobE §§ 1720-1724, 10 CaL. Apm. Cobe § 1723 sets forth a sliding scale for
such bonding based upon the dollar amount of funds on deposit.

36. CaL. FIN. Cope § 17209.3(b) (West 1968). Compare CaL. FIN. CODE
§§ 17200.8, 17209.1 (West 1968), 17209 (West Supp. 1975).

37. CaAL. FIN. CopE § 17209.3(c). Compare 10 CaL. Apm. CopE §§ 1715,
1716; CaL. FIn. CobE §§ 17200, 17209.1 (West 1968), 17209 (West Supp. 1975).

38. CaL. FIN. CopE §§ 17404-08 (West 1968), 10 CaL. Apm. Cobk §§ 1730,
et seq. The audits referred to in CaL. FIN. CobE § 17406 (West Supp. 1975)
are performed by independent certified public accountants or independent
public accounts at the sole cost and expense of the licensee, annually. Cf.
10 Car. Apm. CobE § 1741.51.

39, CaLr. Fin. CopE §§ 17602-06 (West 1968), 17608.1 (West Supp. 1975).
It is interesting to note that a revocation hearing is held pursuant to the
California Administrative Procedures Act. Car. Gov. Cope § 11500, et seq.
(West 1966); 10 CaL. Apm. CobE § 1753.
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agency,*® apply for the imposition of a receivership upon the licen-
see’s agency,*! and felony offenses may be imposed for certain other
violations.*?

In 1972, the [Second] California District Court of Appeals held
the Escrow Law not to be unconstitutional as an unreasonable class-
ification.*® The plaintiff, the Escrow Institute of California (a con-
sortium of independent escrow agents) contended that the Escrow
Law embodied an unconstitutional classification in that the parties
exempted constitute a class which, in view of the purpose for which
the regulatory legislation was enacted, cannot be distinguished from
the class of independent escrow agents, represented by plaintiffs,
which the Escrow Law solely regulated.

The court held that those who are exempt from the Escrow Law
are otherwise subject to “stringent” statutes and regulations gov-
erning their conduct. Therefore, it was not unreasonable for the
legislature to determine that further regulation was unnecessary
for these entities. The court stated that:

. a statute cannot be deemed in conflict with the constitutional
provisions unless the discrimination or inequality produced by the
particularly legislative classification is ‘actually and palpably un-
reasonable and arbitrary . ... When a legislative classification is
questioned, if any state of facts reasonably can be conceived that
would sustain it, there is a presumption of existence of that state

of facts, and the burden of showing arbitrary action rests upon the
one who assails the classification.’ 44

The court maintained that in this case there was a:

reasonable relation to a proper legislative objective in the inclusion
of independent escrow agents within the Escrow Law and the ex-
emption therefrom of the individuals and entities designated in sec-
tion 17006 of the Financial Code.45

II. ConrricTs OF INTEREST, REBATES, KICKBACKS AND REFERRAL FEES

Early in 1974, the California State Insurance Commissioner issued
a ten-page bulletin*¢ to all title insurance companies stating that
unfair practices in the business would no longer be tolerated. Some

40. CarL. FIN. CopE § 17621 (West 1975).

41. Car. Fin. CopE §§ 17635-17636 (West 1968).

42. Car. FIN. CopE § 17414 (West 1975).

43. Escrow Institute of California v. Pierno, 24 Cal. App. 3d 361, 100 Cal.
Rptr. 880 (1972). But see, Brown v. Merlo, 8 Cal 3d 855, 861-862, 506 P.2d
212, 216-17, 106 Cal. Rptr. 388 392-93 (1973).

44 Id., at 369-70.

45, Id., at 370.

46. 1974 CaL. DEpT. oF INs. BuLL. No. 74-2.
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of the title insurance industry did not take his comments seriously
and in September, 1974, a series of fines were levied. One company
was fined $125,000 for depositing funds in a bank to serve as a com-
pensating balance for a loan to a realtor to induce him to steer
business to them. Another company was fined $187,000 as a result
of an escrow scheme which provided escrow services to brokers at
a rate cheaper than the broker charged his client. Three other com-
panies were fined a total of $110,000 for improper rebates.*”

The Insurance Commissioner indicated that if violations con-
tinued, he would take stronger action. He indicated that “the
giving and taking of rebates is a criminal offense . . . [and the]
Commissioner can take action to revoke the license of an offending
company if it persists in violating the laws.”8

Although a title company may lawfully receive a rebate or com-
mission by referring business to a title insurer,*® the problem occurs
when real estate brokers enter into similar arrangements with title
companies and title insurance companies. It was in this situation
that the Insurance Commissioner issued fines.

The consolidation of real estate brokers in California has rapidly
occurred and as a result an economic concentration has begun which
gives rise to high volume escrow rebates being initiated by real
estate brokers. The Real Estate Commissioner does have the discre-

47. Los Angeles Daily Journal, Sept. 11, 1974 at 20, col. 1; Los Angeles
Times, Mar. 9, 1975, Part V, p. 1, col. 1, Averbach, “Title Insurance: Little
Known Field Thurst Into Glare.” See generally 27 CaL. Jur. 2d, Insurance,
§§ 145, 530 (1956). (Rebates are often in disguised form, such as con-
test “points” the accumulation of which result in all expense paid trips;
sometimes they are simply unreported cash; sometimes they consist of fic-
titious office rent sharing, partially paid-for employees, and infinite other
cleverly concealed considerations). Cf., Paramount Gen. Hospital Co. v. Na-
tional Medical Enterprises, Inc., 42 Cal. App. 3d 496, 117 Cal. Rptr. 42 (1974).

48. Id.

49, CaL. INs. CobE § 12412 (West 1972). Chicago Title Ins. Co. v. Great
Western Financial Corp., 69 Cal. 2d 305, 444 P.2d 481, 70 Cal. Rptr. 849
(1968). The Chicago Title Ins. Co. decision is not a good example of ju-
dicial clarity with regard to complex economic and legal considerations and
is accompanied by a vigorous dissent. Indeed, the decision is confusing.
It is a safe observation to state that its broad dicta will give rise to numer-
ous qualifications in the future. This is already manifesting itself. See for
example Greenberg v. Equitable Life Assur. Society, 34 Cal. App. 3d 994,
999, 110 Cal. Rptr. 470, 474 (1973); Shernoff v. Superior Court, 44 Cal. App.
3d 406, 118 Cal. Rptr. 680 (1975).
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tion to investigate, suspend or revoke a real estate license when
a licensee receives certain secret or undisclosed compensation.

However, the trend is bilateral in nature; that is, some title in-
surance companies have demonstrated a desire to organize real
estate brokers, who have the unique ability to refer the escrow,
on any basis. Conversely, some real estate brokers have demon-
strated a desire to obtain a fee in addition to their brokerage com-
mission for referring the escrow. As for the brokers, these referral
fees, rebates or kickbacks, are relatively modest, and can only
become significant when cumulated by high volume. As for the
title insurers, however, the imperatives are overwhelming. The
essentiality of broker or escrow referrals to the title insurer cannot
be overemphasized. More often than not, the broker or escrow is
the sine qua non, the very first link in a frequently long and lucra-
tive chain of events, which typically leads to title work, title in-
surance, financing, surveying, termite inspection, fire and casualty
insurance, and other ancillary endeavors, each of which independ-
ently generates money.

Moreover, a very serious question as to the actual value of the
standard homebuyer’s title policy is emerging and courts are either
systematically construing such contracts with ultimate strictness
against the insurer® or resorting to tort negligence theories on the
title search.’? If the title policy itself is of questionable value with-
out costly additional endorsements (some of which are available
only to lenders and not to buyers), the fierce competition between
the insurers becomes more understandable. Consequently, a title
insurer is amenable to treat the escrow as a loss leader transac-
tion,? picking up the real profit through the sale of title insurance.

50. CaL. Bus. & Pror. CopE § 10176 (West Supp. 1975). See also P.M.
MYLNARYK, CRITICAL ANALYSIS OF EMERGING TRENDS IN FRANCHISING AND
EXPANSION BY MERGER AND ACQUISITION OF REAL EstaTE Firms 35-36, (Cali-
fornia State University, Fullerton, California Department of Real Estate,
July, 1973).

51. See for example Jarchow v. Transamerica Title Ins. Co., 48 Cal. App.
3d 917, 122 Cal. Rptr. 470 (1975), Supreme Court hearing denied, Para-
mount Properties Co. v. Transamerica Title Ins. Co., 1 Cal. 3d 562, 83 Cal.
Rptr. 394, 463 P.2d 746 (1970), Nebo, Inc. v. Transamerica Title Ins. Co.,
21 Cal. App. 3d 222, 98 Cal. Rptr. 237 (1971). See generally, Los Angeles
Times, March 9, 1975, at Part V, p. 1, col. 1. (Many title insurers in Cal-
ifornia use uniform policies adopted by their California Land Title Asso-
ciation.)

52. See for example Jarchow v. Transamerica Title Ins. Co., 48 Cal. App.
3d 917, 122 Cal. Rptr. 470 (1975), Supreme Court hearing denied, Contini
v. Western Title Ins. Co., 40 Cal. App. 3d 536, 115 Cal. Rptr. 257 (1974);
Banville v. Schmidt, 37 Cal. App. 3d 92, 112 Cal. Rptr. 126 (1974); North-
western Title Ins. Co. v. Flack, 6 Cal. App. 3d 134, 85 Cal. Rptr. 693 (1970).

53. Compare: CaL. Bus. & Pror. Cobk §§ 17030, 17044 (West 1964).
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As a result, the independent escrow companies, who make a living
solely conducting escrows, are being seriously threatened.’*

The California Department of Insurance Bulletin observed:

Purchaser or sellers of residential property who must pay for the
almost universally required policy of title insurance seldom make
a conscious selection of a title insurer on the basis of comparisons
of product cost, quality or service. Rather, the selection is usually
made by the agent or representative of the person required to pay
for the title policy and, as a consequence, the title industry’s com-
petitive effort has been aimed at the agent or representative.
While the representative has a fiduciary relationship to the pur-
chaser or seller, cost or service features of the transaction of poten-
tial benefit to the purchaser or seller may be subordinated to other
consideration found to be personally desirable or beneficial to the
representative. As a result, the opportunity for enrichment of the
representative may be placed in a higher order of priority than the
opportunity of securing for the person required to pay for the
policy of title insurance the best product in terms of cost or service.

In a free and competitive consumer-oriented market, prices are
generally restrained by competition. If the selection of the title
service or product is made by a person whose primary interest in
the transaction is a collateral benefit flowing to him from the title
entity, the motivation for the selection by such person may not be
in the best interest of the consumer. However, if consideration of
any kind to the party making the selection of the title service or
product is eliminated, it is reasonable to assume that the person
making such selection will then be motivated by other considera-
tions in channeling or directing title business, where such channel-
ing or directing is unavoidable. It is further assumed that when
there is no possibility of a material personal benefit or rebate to
the representative of the seller or buyer, said representative would
either make no recommendation or would recommend a listing of
title companies known to be competitive in terms of price or service
in order to protect his own business reputation or his own com-
petitive position.

Recognition of the potential for treating the interests of the con-
sumer as secondary to those of the consumer’s agent or representa-
tive, created by the fact that the competition that exists is not at
the level of the true consumer, goes to the heart of the anti-rebate
provisions in the Insurance Code. Those provisions serve as a cor-
nerstone of the effort to maintain a fair and competitive business
environment that will serve the needs as well as the best interests
of the ultimate purchaser of the title product or service.?5

The Escrow Law and all the case law are remarkable in that they
are limited to the examination, licensing and regulation of the

54. See generally, McCarthy, Whatever Happened to the Small Busi-
nessman? The California Unfair Practices Act, 2 U.S.F.L.. Rev. 165 (1968).
55. 1974 Cavr. DEPT. oF INs. BuLL. No. 74-2.
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business of only licensed escrow agencies and their employees.’
Financial Code Section 17006°7 exemptees regulated by California
administrative agencies other than the Department of Corporations
for their respective principal businesses (e.g., title insurers) are
either totally unregulated or virtually unregulated as to their con-
duct of escrows and, if regulated at all in their conduct of escrows,
such regulation has been cosmetic.

Attention is here focused upon those escrow transactions to which
the Escrow Law is inapplicable. These exemptions are set forth
in the Escrow Law itself, as follows:

This division [Division 6, the “Escrow Law”] does not apply to:
(a) Any person doing business under any law of this state of the
United States relating to banks, trust companies, building and loan
or savings and loan associations, or insurance companies.

(b) Any person licensed to practice law in California who is not
actively engaged in conducting an escrow agency.

(¢) Any person whose principal business is that of preparing ab-
stracts or making searches of title that are used as a basis for the
issuance of a policy of title insurance by a company doing busi-
ness under any laws of this state relating to insurance companies.
(Emphasis added.)

(d) Any person licensed by the Real Estate Commissioner while
performing acts in the course of or incidental to his real estate busi-
ness.58

In this regard, it is interesting to note that, in addition to the
California Escrow Law, Regulations, and exemptions therefrom in
the Financial Code, there is a specific Civil Code provision relating
to escrows prohibiting rebates or kickbacks:

Except for the normal compensation of his own employees, no
person acting as an escrow agent whether required to be licensed
as such or not, shall pay over to any other person any commission,
fee or other consideration as handling, or servicing escrow cus-
tomers or accounts. No escrow agent shall enter into any arrange-
ment, either of his own making or of a subsidiary nature, or
through any other person having a dual capacity, or through any
person having a direct or indirect interest in the escrow, or other
device, permitting any fee, commission, or compensation which is
contingent upon the performance of any act, condition, or instruc-
tion set forth in an escrow, to be drawn or paid, either in whole
or in part, or in kind or its equivalent, prior to the actual closing
and completion of the escrow.59

Inasmuch as there is no appellate case law interpreting this sec-
tion, it is not known whether these provisions apply to all who con-
duct escrows. On its face, it appears that it does so apply.

56. Escrow Institute of California v. Pierno, 24 Cal. App. 3d 361, 100 Cal.
Rptr. 880 (1972).

57. CarL. Fin. CopE § 17006 (West 1968).

58. Id.

59. Car. Crv. CopE § 1057.5 (West 1968).
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There also exists a specific code section governing escrow commis-
sions and referral fees which the Corporations Commissioner has
the authority to enforce; however, this section relates solely to its
own licensees and is inapplicable to all the exemptees. It provides:

Except for the normal compensation of his own employees, it
shall be a violation of this division for any person subject to this
division to pay over to any other person any commission, fee, or
other consideration as compensation for referring, soliciting, han-
dling, or servicing escrow customers or accounts.

It shall also be a violation for any person to enter into any ar-
rangement, either of his own making or of a subsidiary nature, or
through any other person having a dual capacity, or through any
person having a direct or indirect interest in the escrow, or other
device permitting any fee, commission, or compensation which is
contingent upon the performance of any act, condition, or instruc-
tion set forth in an escrow to be drawn or paid, either in whole
or in part, or in kind or its equivalent, prior to the actual closing
and completion of the escrow.60

The California Insurance Commissioner also enjoys enabling
legislation by which he can regulate commissions and rebates.
Under the authority of these provisions, the Commissioner issued
fines and warnings mentioned above. The pertinent Insurance
Code Section is 12404 which contains the following prohibitions:

No title insurer, no controlled escrow company, and no under-
written title company shall pay, either directly or indirectly, any
commission, or any part of its fees or charges or any other consid-
eration as an inducement for or as compensation on any title insur-

ance business or any escrow or other title business in connection
with which a title policy is issued, to any of the following:

(a) Any owner or prospective owner, lessee or prospective les-
see of real property or any interest therein.

(b) Any obligee or prospective obligee of an obligation secured
or to be secured either in whole or part by real property or any
interest therein,

(c) Any person who is acting as or who is in the business of
acting as agent, representative, attorney or employee of any of the
persons described in subdivision (a) or (b).61

Insurance Code Sections 12404.1, 12404.5, 12405, 12405.7, 12406 and
12412 contain other restrictions and prohibitions concerning the
payment or receipt of rebates and unlawful commissions.%2

60. CarL. Fin. CopE § 17420 (West 1968).

61. Car. INs. CopE § 12404 (West 1968) (emphasis supplied). cf., Cal.
Att’y Gen. Ops. [Ops. AG 74-18] May 28, 1975.

62. Car. Ins. CopE §§ 1204.1, 12404.5, 12405, 12405.7, 12406, 12412 (West
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Another code section authorizes the Insurance Commissioner to
examine the books and records of any controlled escrow company
or any underwritten title company.%?

A penalty five times the amount of any commission is allowed.%*
Moreover, the Commissioner can institute a suit for injunction
against any person who he believes “is violating or about to violate
any provisions of this code.”®® The Commissioner can also revoke
the certificate of authority of any title insurer or the license of
any underwritten title company licensed pursuant to the provi-
sions of section 12396.%¢

Unless otherwise exempted, infra, other pertinent statutes are
section 16727 of the Business and Professions Code which prohibits
“tying in contracts”¢” and section 17045 of the same code which pro-
hibits secret rebates, refunds or discounts that result in injury to
competition.®® This latter provision is contained in the California
Unfair Practices Act.®® A tying-in contract, governed by section
16727 of the Business and Professions Code,” is defined as:

an agreement by a party to sell one product but only on the con-
dition that the buyer also purchases a different . . . product, or at
least agrees that he will not purchase that product from any other
supplier.71

1968). See also, CAL. INs. CopE §§ 750-766 (West 1972). But see CAL. INS.
CobE § 12412 (West 1968) which permits fee divisions between title insurers
and underwritten title companies, and CaL. INs. CobE § 12400 (West 1968)
which incredibly excludes title insurers from many of the predatory prohi-
bitions applicable to other types of insurers. Cf., the last paragraph of CAL.
Crwv. CopE § 1057.5 (West 1968): “The provisions of this section shall not
be deemed to supersede, negate, or modify any of the provisions of Section
12404 of the Insurance Code.” But this latter provision expressly prohibits
the payment of any rebate to anyone buying, leasing or borrowing on real
property, or to such a person’s agent.

63. CarL. Ins. CopE § 12407 (West 1972).

64. CaL. INs. CopE § 12409 (West 1972). But see CaL. INs. CobE §
12404.5 (West Supp. 1975).

65. CaL. INs. CopE § 12410 (West 1972). See also CarL. INs. CobE §
12928.6 (West 1972).

66. CarL. INs. CopE § 12411 (West Supp. 1975).

67. CaL. Bus. & Pror. CopE §16727 (West 1964).

68. CaL. Bus. & Pror. CopE § 17045 (West 1964).

69. Car. Bus. & Pror. CopE § 17000, et seq. (West 1964). See also CAL.
Bus. & Pror. CopE §§ 17043, 17049 (West 1964). Cf. CaL. CiviL CopE §§ 3369,
3370 (West Supp. 1975). See generally McCarthy, Whatever Happened to
The Small Businessman? The California Unfair Practices Act, 2 U.S.F.L.
Rev. 165 (1968).

70. CaL. Bus. & Pror. CopE § 16727 (West 1964).

71. Chicago Title Ins. Co. v. Great Western Financial Corp., 69 Cal. 2d
305, 325, 444 P.2d 481, 493-94, 70 Cal. Rptr. 849, 861-62 (1968). See supra
n.47. Some schemes include ‘“free” office equipment, typewriters, photo-
copiers, coffeemakers, and similar items, provided directly or indirectly by
some title companies and title insurers with the implicit understanding that
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This provision is part of the California antitrust law which is
known as the Cartwright Act.”> Business and Professions Code
Section 16727 reads as follows:

Lease Or Sale of Goods Under Agreement With Lessee Or Pur-
chase Not to Use or Deal In Competitor’s Goods. It shall be un-
lawful for any person to lease or make a sale or contract for the
sale of goods, merchandise, machinery, supplies, commodities for
use within the State, or to fix a price charged therefor, or discount
from, or rebate upon, such price, on the condition, agreement or
understanding that the lessee or purchaser thereof shall not use or
deal in the goods, merchandise, machinery supplies, commodities,
or services of a competitor or competitors of the lessor or seller,
where the effect of such lease, sale or contract for sale or such con-
dition, agreement or understanding may be to substantially lessen
competition or tend to create a monopoly in any line of trade or
commerce in any section of the State.?3

This statute was modeled after the federal Clayton Act.™

All of these code sections would seem sufficient in themselves
to deter the use of rebates, commissions, and kickbacks that violate
the law. However, these sections have not been properly under-
stood or employed in their totality.

In 1974, the California Department of Insurance began to enforce
administratively the provisions under its jursidiction. Earlier, in
the Chicago Title Insurance case,”® where plaintiffs unsuccessfully
attempted to invoke most of these provisions, the court held they
had not alleged facts sufficient enough to state a cause of action.”®
The court there seems to state that the Cartwright Act™ and the
Unfair Practices Act? are superseded and contravened by specific
provisions of the Insurance Code in relation to title companies and
title insurers.” The case did not mention specifically which Insur-
ance Code provisions supersede the Cartwright Act. However, in

reciprocal referrals are to be the quid pro quo. See Paramount Gen. Hospi-
tal Co. v. National Medical Enterprises, Inc., 42 Cal. App. 3d 496, 117 Cal.
Rptr. 42 (1974).

72. Can. Bus. & Pror. CopE § 16700, et seq. (West 1964).

73. CaL. Bus. & Pror. CopE § 16727 (West 1964).

74. Clayton Act § 3, 15 U.S.C. § 14 (1973).

75. 69 Cal. 2d 305, 444 P.2d 481, 70 Cal. Rptr. 849 (1968).

76. But see Sherman v. Mertz Enterprises, 42 Cal. App. 3d 769, 117 Cal.
Rptr. 188 (1974).

77. Can. Bus. & Pror. CopE § 17000 et seq. (West 1964).

78. CaL. Bus. & Pror. CobE § 16700 et seq. (West 1964).

79. 69 Cal. 2d at 305, 444 P.2d at 492, 70 Cal. Rptr. at 860 (1968).
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Greenberg v. Equitable Life Assur. Society,? discussed infra, the
California Court of Appeals states which Insurance Code sections
it believes supersede the Cartwright Act in relation to the insurance
business.

The Chicago Title Insurance case, combined with the new Insur-
ance Code Section 12340.3,%1 defining the business of insurance to
include title insurer, underwritten title company and controlled es-
crow company, would seem to imply that those entities would be
regulated by the Insurance Code and not by the Cartwright Act
or the Unfair Practices Act.82 Quaere: Would such exclusive Insur-
ance Code regulation of these entities apply solely to their inter sese
dealings and all other laws cited and discussed herein, apply to
dealings between any of these entities, directly or indirectly, with
third parties unregulated by the Insurance Code?

III. CIRCUMVENTION OF THE PROHIBITIONS

With this lack of supervision and with this basic uncertainty in
the law, some in the real estate and mortgage brokerage, title and
title insurance industries have taken advantage of the situation and
have systematically formulated schemes to increase business while
ignoring the laws that restrict those devices and activities.

The following is an account of the schemes that have existed in
California employed by various organizations to restrain trade, re-
strict competition and increase their business activity.

Case #1

This title insurance company initiated a new system of offering
to licensed real estate brokers the opportunity to “delegate” some
of the responsibilities for handling their escrows to the title insur-
ance company. A real estate broker would open an escrow with
the company showing the broker as the escrow holder but he would
then “assign” all aspects of future processing of that escrow to the
company. The real estate broker would not do any clerical work
in conjunction with the processing of that escrow. The company
would handle all details of the escrow and charge an escrow fee

80. 34 Cal. App. 3d 994, 999, 110 Cal. Rptr. 470, 474 (1973).

81. CaL. Ins. CopE § 12340.3 (West 1974).

82. See CaL. Ins. CopE §§ 750, et seq. (West 1964) for examples of such
regulations. But see, CaL. INs. CobE § 12400, supra n.62, infra ns.87, 90.
The statutory scheme clearly immunizes title insurers, underwritten title
companies, and controlled escrow companies from certain prohibited insur-
ance practices, but only inter sese and not with regard to others not in such
classifications.
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commensurate with the going rate in the area. However, a portion
of this fee would be paid back to the real estate broker at the close
of the escrow. Example: Assume the normal escrow fee is $180.00.
The company would get $125.00, the real estate broker would receive
$55.00. The broker has done nothing except to direct business to
the company and has received $55.00 for doing so.

Case #2

A land title company enters into an agreement referred to as an
“employment contract” to provide that the broker or a group of
brokers will receive certain sums resulting from the operation of
the escrow branch of the land title company. The brokers only
direct business to the company and are then paid a fee for directing
such business without regard to services actually rendered.

Case #3

In California, real estate brokers are presently authorized to be
escrow holders in conjunction with their real estate business. The
real estate broker “hires” an escrow officer to do his work under his
supervision. However, the real estate broker is being paid a fee
for directing business to his escrow holder. The escrow person en-
ters into a contract with the real estate broker to do his escrows
for a percentage of the fee and any amount that is paid back to
the broker would be considered a fee paid for referring escrows
to the escrow officer.

Also involved in this scheme is the fact that the real estate broker
will “encourage” his salespeople to utilize this escrow exclusively.
He can accomplish this task by either making it financially advan-
tageous for the salesperson to take the escrow to the captive escrow
holder or place all salespeople on notice that they must utilize that
escrow or they will no longer work with the real estate broker.
Some real estate brokers summarily print their captive escrow com-
pany designation on their printed listing agreement with their
seller. Also, a combination of these devices could be employed.

Case #4

This situation is similar to Case #3. Here, a number of real estate
brokers organize an escrow company and send all their business
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to this escrow. Recently, this procedure has come to the attention
of the California Commissioner of Corporations. The Corporations
Commissioner believed that these escrows appeared to be attempts
to circumvent the Escrow Law. In an article written in Septem-
ber, 1974, the Corporations Commissioner described this operation:

Typically, several brokers will agree to set up an escrow opera-
tion by engaging an experienced escrow officer who processes the
escrows of the several brokers. The brokers assume a common
“DBA”, and channel all of their escrows through the escrow opera-
tion. The broker collects an escrow fee, a portion of which is dis-
bursed to the escrow operation to cover operating expenses. This
operation takes on the characteristics of an independent escrow
company. Additionally, this type of operation would appear to vi-
olate Civil Code Section 1057.5.83

Previously, the Commissioner has chosen to pursue these matters
through civil channels; i.e., issuing a desist and refrain order, in-
junctions, filing suits, etc. These cases are handled by the Attorney
General.

However, access to the criminal process is available to the Com-
missioner. In addition to violation of the statute, Section 17214 of
the Escrow Law, consideration may be given to the charge of con-
spiracy to violate the Escrow Law in those instances where groups,
cooperatives, or associations are formed for the purpose of conduct-
ing escrows without first obtaining a license from the Department
of Corporations.84

The Commissioner then discussed his view as to the purpose and
requirements of the Escrow Law in California:

The legislative intent of the exemption to brokers was to allow
those brokers in non-urban areas to provide a service to their cli-
ents, including acts ordinarily performed by an escrow person, pro-
vided these acts were ‘in the course of and incidental to the real
estate transaction’. This is a personal exemption available to the
individual broker. This exemption would also appear to contem-
plate that a broker who does handle an escrow under the exemp-
tion would be competent in the field of escrow, would make all
decisions relating to the processing of the escrow, and would make
the determination of when the escrow was in a condition to close,
thereby assuming full responsibility for the transaction.

Is there the required independence in a broker held escrow?
Does the notion of disclosure rectify this weakness? The Escrow
Law requires that an escrow agent shall act without partiality to
any of the parties to an escrow transaction. And, that if an escrow
agent or a person or company related to or affiliated with the es-
crow agent is a principal to the transaction or is acting or has acted
as broker or salesman in relation to the escrow transaction, the es-
crow agent shall advise in writing all parties to the escrow transac-
tion of such relationship or affiliation before being employed as an
escrow agent in connection with such transaction. This advice
must be in eight point bold type or its equivalent, on the face of
the escrow instructions. In the investigations that have been con-

83. Cal. Dept. of Corp., Escrow Newsletter, at 1 (Sept., 1974).
84. Id. at 4.
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ducted thus far of unlicensed escrow activity, the disclosure has
been inadequate or nonexistent. The disclosure is considered in-
adequate when it is obscured in the general provisions of the
escrow instructions.85

The article ended with this admonition by the Corporations Com-

missioner:

The Department of Corporations is currently in the process of
conducting intensive investigation in the area of unlicensed escrow
activity and improper advertising. Appropriate action will be
taken against those persons found in violation of this law.8¢

The astonishing aspect about these cases is that even if it were
conceded, arguendo, that the giving of unearned rebates, refunds
and commissions is permissible by some under the most liberal con-
struction of the applicable statutes and regulations, it does not fol-
low that the receiving of such unearned rebates, refunds and com-
missions by all is therefore permissible.

For example, if the California Insurance Commissioner were to
condone the giving of unearned rebates, refunds and commissions
for escrow business by its licensees to non-licensees, e.g., real estate
brokers licensed by the California Real Estate Commissioner, would
such recipients nevertheless violate statutes outside of the Insur-
ance Code?87

It seems clear that the very practice of the giving of unearned
rebates, refunds and commissions is obnoxious to the law for valid
reasons. In Escrow Institute of Cal. v. Pierno,’® the Court ob-
served:

85. Id.

86. Id.

87. See Car. Civir. Copk § 1057.5 (West 1974), Car. CiviL CopE §§ 16700,
et seq. (West 1974) ; Car. Civ. CopE §§ 17000, et seq. (West 1974); Car. Bus.
& Pror. CopE § 10176 (West 1964). A U.S. District Court in California has
found that such concerted action by and between insurance companies and
non-insurance companies does not constitute the “business of insurance” so
as to be exempt from the federal antitrust laws. Hill v. National Auto
Glass Co., Inc., 293 F. Supp. 295 (N.D. Cal. 1968); Hill v. National Auto
Glass Co., Inc., 1971 Trade Cases 73, 594 (N.D. Cal. 1971). In other
words, such concerted action by and between insurance companies, non-in-
surance companies (e.g., underwritten title companies), and third parties
(e.g., brokers) probably is sufficient to constitute an intre-enterprise con-
spiracy negating the immunity of the single trader doctrine. See generally,
16 Business Organizations, Von Kalinowski, Antitrust Laws and Trade Reg-
ulations § 6.01[2]; id. § 47.

88. 24 Cal. App. 3d 361, 100 Cal. Rptr. 880 (1972).
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With respect to the prohibition of rebates and similar practices,
it is sufficient to note that the Legislature may properly provide
for safeguards against practices which tend to affect the independ-
ence of conduct of a person charged with a duty of fiduciary nature
or which are otherwise generally regarded as unethical. Unearned
rebates, refunds and commissions as compensation for referrals
constitute means of extracting secret profits from a helpless public.
(See Blumenthal v. Board of Medical Examiners, 57 Cal.2d 228, 234
[18 Cal. Rptr. 501, 368 P.2d 101]; Ins. Code §§ 750, 752, 755, 755.5,
761.) (Emphasis added.) 89

Obviously, there is a superabundance of statutes which empower
respective Commissioners to take definitive action against their li-
censees for the giving or taking of unearned rebates, refunds and
commissions.’® Perhaps the question really reduces itself to
whether these Commissioners truly act in the best interests of the
consumer public, or whether they are the handmaidens of the licen-
sees they ostensibly regulate.’!

This species of questionable proximity of the licensed and regu-
lated to the licensor and regulator takes on added significance
where certain antitrust exemptions are extended to the industry
ostensibly enjoying a controlled monopoly as, for example, the in-
surance industry.?2

The net result is administrative inertia and judicial reluctance
to interfere.?®

But the fact remains that the giving and taking of secret rebates
and kickbacks (sometimes euphemistically referred to as “commis-

89. Id. at 368, 100 Cal. Rptr. at 884 (emphasis added). But see, general-
ly, “Kickbacks As A Way of Life: How Widespread in U.S.” U.S. NEws
AND WORLD REPORT pp. 38-40 (Oct. 29, 1973).

90. For example CAL. CiviL CobE § 1057.5 (West 1974), CaL. FIN. CODE
§ 17420 (West 1968) and CaL. INs. CobE § 12404 (West 1972) each clearly
precludes the payment of any rebate for an escrow, and the latter provision
precludes the payment of any rebate for title or title insurance business,
as well, to anyone buying, leasing or borrowing on real property, or such
a person’s agent.

91. See Barron, Business and Professional Licensing—California, A Rep-
presentative Example, 18 STan. L. Rev. 640 (1966). Compare CAL. Bus.
& Pror. Cope § 10053 (West 1974), which provides that no person shall be
appointed to the California Real Estate Commission who has not been for
five years a real estate broker actively engaged in business ag such in Cali-
fornia; CAL. Bus. & Pror. CobE § 6015 (West 1974) which provides that no
person shall be eligible to the State Bar Board of Governors unless he is
an active member of the State Bar. See Gibson v. Berryhill, 411 U.S. 564
(1973).

92. See Comment, Insurance Regulation and Antitrust Exemptions:
McCarran-Ferguson, The Boycott Exception, and The Public Interest, 27
RurGeERs L. REv. 140 (1973).

93. See Escrow Owners Association, Inc. v. Taft Allen, Inc., 252 Cal.
App. 2d 506, 60 Cal. Rptr. 755 (1967); Escrow Institute of Cal. v. Pierno,
24 Cal. App. 3d 361, 100 Cal. Rptr. 880 (1972). But see Sperry & Hutchinson
v. Cal. State Bd. of Pharmacy, 241 Cal. App. 2d 229, 50 Cal. Rptr. 489 (1966).
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sions”), particularly where a broker, who by definition is a fiduciary
to his principal, is involved in the scheme is illegal. It would ap-
pear, on its face, that such concerted actions constitute per se viola-
tions under Sherman Act § 1.°* The U.S. Supreme Court, in North-
ern Pac. R. Co. v. U.S.,°® defined such per se violations quite clearly:
However, there are certain agreements or practices which be-
cause of their pernicious effect on competition and lack of any re-
deeming virtue are conclusively presumed to be unreasonable and
therefore illegal without elaborate inquiry as to the precise harm
they have caused or the business excuse for their use. This prin-
ciple of per se unreasonableness not only makes the type of re-
straints which are prescribed by the Sherman Act more certain to
the benefit of everyone concerned, but it also avoids the necessity
for an incredibly complicated and prolonged economic investigation
into the entire history of the industry involved, as well as related
industries, in an effort to determine at large whether a particular

restraint has been unreasonable—an inquiry so often wholly fruit-
less when undertaken.?6

The California Supreme Court has cited and followed this holding
as authority in [state] Cartwright Act cases.?”

IV. RESTRAINTS OF TRADE, ANTITRUST, UNFAIR PRACTICES

The Cartwright Act, California Business and Profession Code
§§ 16700, et seq., makes “trusts” unlawful, against public policy, and
void and any agreement in violation of the act is void and unen-
forceable. The act defines a trust as any combination of capital,
skill or acts by two or more persons for any of the following pur-
poses:

(a) To create or carry out restrictions in trade or commerce
(b) To limit or reduce the production, or increase the price of mer-
chandise or any commodity

(¢) To prevent competition in manufacturing, making, transporta-
tion, sale or purchase of merchandise, produce or any com-
modity

94, SHERMAN ANTI-TRUST AcT § 1, 15 U.S.C. § 1 (1890).

95. 356 U.S. 1 (1958).

96. Id. at 5.

97. CaL. Bus. & Pror. CopE § 16700 et seq. (West 1974). See e.g., Cor-
win v. Los Angeles Newspaper Service Bureau, Inc., 4 Cal. 3d 842, 853, 484
P.2d 953, 953-60, 94 Cal. Rptr. 785, 791-92 (1971); Oakland-Alameda County
Builders’ Exchange v. F.P. Lathrop Constr. Co., 4 Cal. 3d 354, 360-362, 482
P.2d 226, 230-31, 93 Cal. Rptr. 602, 606-607 (1971); accord, Sherman v. Mertz
Enterprises, 42 Cal. App. 3d 769, 776, 117 Cal. Rptr. 188, 191 (1974).
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(d) To fix at any standard or figure, whereby its price to the pub-
lic or consumer shall be in any manner controlled or estab-
lished, any article or commodity of merchandise, produce or
commerce intended for sale, barter, use or consumption in this
state

(e) To make or enter into or execute or carry out any contracts,
obligations or agreements of any kind or description, by which
they do all or any or any combination of any of the following:
(1) Bind themselves not to sell, dispose of or transport any

article or any commodity or any article of trade, use, mer-
chandise, commerce or consumption below a common
standard figure, or fixed value.

(2) Agree in any manner to keep the price of such article,
commodity or transportation at a fixed or graduated figure.

(3) Establish or settle the price of any article, commodity or
transportation between them or themselves and others, so
as directly or indirectly to preclude a free and unrestricted
competition among themselves, or any purchasers or con-
sumers in the sale or transportation of any such article or
commodity.

(4) Agree to pool, combine or directly or indirectly unite any
interests that they may have connected with the sale or
transportation of any such article or commodity, that its
price might in any manner be affected.?8

This legislation is the California counterpart to the federal Sher-
man Antitrust Act.?® Arguably, the Cartwright Act'?® unless oth-
erwise excluded can be used to attack the real estate brokers, lend-
ers, title companies and title insurance companies which engage in
kickback and rebate schemes, often pursuant to written agreements,
resulting in a “trust” that prevents competition, fixes prices, and
restricts trade.’®® The same argument applies to the California Un-
fair Practices Act.1°? Since the Cartwright Act!®® was created in
the mold of the Sherman Antitrust Act!®* and the Clayton Act,'*®
and all being modifications of the common law, cases can be cited
interchangeably.106

98. Cf. CaL. Bus. & Pror. CopE § 16726 (West 1964). See CAL. Bus. &
Pror. CopE § 16720 (West 1964); accord, Speegle v. Bd. of Fire Underwrit-
ers, 29 Cal. 2d 34, 43, 172 P.2d 867, 872 (1946).

99. SHERMAN ANTI-TRUST AcT, 15 U.S.C. § 1 (1890).

100. CaL. Bus. & Pror. Cobk § 16700 et seq. (West 1964).

101. CaL. Bus. & Pror. CopE § 16727 (West 1964). Corwin v. Los An-
geles Newspaper Service Bureau, Inc., 4 Cal. 3d 842, 852-853, 484 P.2d 953,
959, 94 Cal. Rptr. 785, 791 (1971); Chicago Title Ins. Co. v. Great Western
Fin. Corp., 69 Cal. 2d 305, 315, 444 P.2d 481, 487, 70 Cal. Rptr. 849, 855 (1968).

102. CaL. Bus. & Pror. CopE §§ 17000, et seq. (West 1964). Specifically,
CaL. Bus. & Pror. CopE § 17024, defining “article or product”, clearly applies
to the activities described herein. See, generally, Barron, California Anti-
trust-Legislative Schizophrenia 35 S. CAL. L. REv. 393 (1962).

103. CaL. Bus. & Pror. CobE § 16700 et seq. (West 1964).

104. SHERMAN ANTI-TrRUST AcT 15 U.S.C. § 1 (1890).

105. CrayToN Act 15 U.S.C. §§ 12-27 (1914).

106. Chicago Title Ins. Co. v. Great Western Fin. Corp., 69 Cal. 2d 305,
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Although the Cartwright Act is couched in terms of prohibited
conduct with criminal sanctions and the Attorney General is
charged with its enforcement, private enforcement is also author-
ized, deemed in the public interest, and encouraged.'®” A private
party injured because of an antitrust violation may recover treble
damages and attorney fees as well as costs.1°8

The Cartwright Act and the Sherman Act both forbid all re-
straints on trade;'°® however, the acts have been interpreted to per-
mit by implication only restraints that are unreasonable.''® There
exist certain practices which because of their very nature are per
se violations of both the Sherman Act and the Clayton Act. By
their effect on competition these violations “are presumed to be
unreasonable and therefore illegal without elaborate inquiry as to
the precise harm they have caused or the business excuse for their
use.”

Among the practices which the Courts have heretofore deemed
to be unlawful in and of themselves are price fixing . . . ; division
of markets . .. ; group boycotts . .. ; buying arrangements . . . .111

It clearly can be argued that the practices engaged in by the real
estate industry, if not per se illegal, are an unreasonable restraint
on trade.

A. Sherman Antitrust Act!1®

Section 1 of the Sherman Act makes illegal every contract, com-
bination in the form of trust or otherwise, or conspiracy in restraint

315, 444 P.2d 481, 487, 70 Cal. Rptr. 849, 855 (1968). See also Von Kalinow-
ski and Hanson, California Antitrust Laws: A Comparison with the Fed-
eral Antitrust Laws, 6 U.C.L.A. L. Rev. 533 (1959).

107. See CaL. Bus. & Pror. CobpE § 16750 (West 1975); CarL. Civi. CobpE
§ 3369 (5) (West 1975).

108. Id. See generally, Continuing Education of the Bar (Cal.), Legal
Aspects of Competitive Business Practices, Chapter 9, “Treble Damages and
Attorneys’ Fees in Antitrust Cases” (Dixon, W.C.) (1961). Cf., for federal
discussion, Continuing Education of the Bar (Cal.), Private Federal Anti-
trust Actions, Chapter 3, “Damages and Other Relief” (Mitchell, M.P.)
(1970).

109. SuERMAN ANTI-TrRUST AcT 15 U.S.C. §§ 1-3 (1890). CARTWRIGHT ACT,
Bus. & Pror. Cobk §§ 16722, 16726-27.

110. Corwin v. Los Angeles Newspaper Service Bureau, Inc., 4 Cal. 3d
842, 853, 484 P.2d 953, 959, 94 Cal. Rptr. 784, 791 (1971).

111. Id. at 583, 484 P.2d at 959-60, 94 Cal. Rptr. at 791-92.

112. SHERMAN ANTI-TRUST Act 15 U.S.C. §§ 1-7 (1890).
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of trade or commerce among the several states, or with foreign na-
tions. Therefore, three elements are required and must exist simul-
taneously.

First, there must be a contract, combination, or conspiracy. Sec-
ond, the contract, combination or conspiracy must be in restraint
of trade. Third, the trade or commerce must be interstate or for-
eign.

Section two of the Sherman Act names three separate and dis-
tinct offenses:

1. actual monopolization;
2. attempts to monopolize; and
3. combinations or conspiracies to monopolize.

Under the Sherman Act, two prerequisites for jurisdiction exist:
(1) “trade or commerce” and (2) “interstate.”

Within the “trade or commerce” category, underwritten title com-
panies may qualify as insurance companies!!® or as providers of per-
sonal and commercial services.!'* Also, real estate brokers and
mortgage brokers qualify under this requirement, as do title law-
yErs Lo

Under the “interstate” requirement, the Sherman Act extends not
only to transactions in the flow of interstate commerce but also
to intrastate transactions which substantially affect interstate com-
merce.116 It would appear that the concerted and reciprocal activi-
ties of lenders, brokers, title insurers, and title companies herein
described do affect interstate commerce and, therefore, the Sher-
man Act would apply to all of those entities. However, the prob-
lem of applying the Sherman Act in these situations is that it may
be argued that its application may be limited by the McCarran-
Ferguson Act.1'7

B. McCarran-Ferguson Insurance Regulation Act!!8

This federal act provides that federal antitrust laws “shall be ap-

113. U.S. v. South-Eastern Underwriter’s Ass’n., 322 U.S. 533, 546 (1944).
But see 54 Cal. Atty. Gen. Ops. 13, 18-19 [Ops. AG 70-59] (February 10,
1971).

114. U.S. v. National Ass’n. of Real Estate Boards, 339 U.S. 485, 488-92
(1950).

115. Id., Goldfarb v. Virginia State Bar, — U.S. — (1975).

116. Las Vegas Merchant Plumber’s Ass’n. v. U.S,, 210 F.2d 732, 739-40
(9th Cir. 1954), cert. denied, 348 U.S. 889 (1954). But see DeVoto v. Pacific
Fidelity Life Ins. Co., 354 F. Supp. 874, 877-878 (N.D. Cal. 1973).

117. McCaRraN-FERGUsON AcT, 15 U.S.C. 1011-15 (1970).

118. Id.
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plicable to the business of insurance to the extent that such busi-
ness is not regulated by state law.” In essence, this statute provides
an exemption from the antitrust laws if the conduct (1) is regulated
by state law and (2) within the business of insurance. The statute
only authorizes a Sherman Act suit against insurance companies
for “boycott, coercion or intimidation”, even though the state is reg-
ulating the particular conduct involved.!!?

In this regard, it is noted that both the federal McCarran-Fergu-
son Act exemption,'?? and the California Insurance Code provisions
specifically enacted pursuant to the federal McCarran-Ferguson
Act!?! provide that the antitrust laws should continue to apply to
“any agreement to boycott, coerce or intimidate or act of boycott,
coercion or intimidation.” In Greenberg v. Equitable Life Assur.
Society,'?? the court placed a liberally broad antitrust interpreta-
tion on the construction of the term “coercion” as follows:

Insurance Code section 790.03 states in pertinent part: ‘The fol-
lowing are hereby defined as unfair methods of competition and
unfair and deceptive acts or practices in the business of insurance
. . . (¢) Entering into any agreement to commit, or by any con-
certed action committing, any act of boycott, coercion or intimida-
tion resulting in or tending to result in unreasonable restraint of,
or monopoly in, the business of insurance.’ (3) Section 790.03,
subdivision (c), must be construed in light of similar statute pro-
hibiting activities in restraint of trade in business other than in-
surance. “Coercion” prohibited by subdivision (c¢) is thus coer-
cion in the antitrust sense, conduct which constitutes the improper
use of economic power to compel another to submit to the wishes
of one who wields it. (Atlantic Rfg. Co. v. FTC, 381 U.S. 357, 368-
369; Simpson v. Union Oil Co., 377 U.S. 13, 17; United States
v. National Retail Lumber Dealers Ass’n. (D.C.Colo.) 40 F. Supp.
448, 455.)123

The court went on to give an equally liberal, antitrust interpreta-
tion on the construction of the term “tie-in agreement” as follows:

119. 15 U.S.C. § 1013(b) (1970); cf., CaL. Ins. CopE § 790.03(c). For an
excellent analysis, see Insurance Regulation And Antitrust Exemptions: Mc-
Carran-Ferguson, The Boycott Exception, And The Public Interest, 27
RuTGERs L. REv. 140 (1973). See generally, 16 F. Von Kalinowski, Antitrust
Laws and Trade Regulation §47.03[2].

120. 15 U.S.C. § 1013(b) (1970).

121. CaL. Ins. CopE §§ 790, et seq. (West 1972).

122. 34 Cal. App. 3d 994, 110 Cal. Rptr. 470 (1973).

123. Id. at 998-999, 110 Cal. Rptr. at 473-74. The federal and California
definitions of ‘“coercion” are not synonymous. Cf., Addrisi v. The Equitable
Life Assur. Society, 503 F.2d 725, 729 (9th Cir. 1974).

335




Respondent’s practice in dealing with its customers for home
loans, as alleged in the first amended complaint, constitutes one
form of the coercive use of economic power to create an unreason-
able restraint of trade. The practice results in an illegal “tie-in
agreement.” ¢ ‘[A] tying arrangement may be defined as an agree-
ment by a party to sell one product but only on the condition that
the buyer also purchases a different (or tied) product. ... Where
such conditions are successfully exacted competition on the merits
with respect to the tied product is inevitably curbed.’. . . . Tying
arrangements are illegal per se ‘whenever a party has sufficient
economic power with respect to the tying product to appreciably
restrain free competition in the market for the tied product ’ . ..
and when ‘a total amount of business, substantial enough in terms
of dollar-volume so as not to be merely de minimus, is foreclosed
to competitors by the tie. . . .” (Corwin v. Los Angeles News-
paper Service Bureau, Inc., 4 Cal.3d 842, 856-857 [94 Cal. Rptr. 785,
484 P.2d 953].) “‘Even absent a showing of market dominance,
the crucial economic power may be inferred from the tying prod-
ucts desirability to consumers or from uniqueness in its attri-
butes.’” (Corwin v. Los Angeles Newspaper Service Bureau, Inc.,
supra, 4 Cal.3d at 858).124

observing that such “[T]ie-in agreements are inherently coer-
Clyeiizs

Thus, it can clearly be argued that title insurance procured by
and through an underwritten title company arising out of or in
connection with or resulting from an escrow conducted by the un-
derwritten title company in which secret rebates, kickbacks and
commissions are paid for the referral of the escrow are, per se,
illegal tie-in agreements which are inherently coercive or coercive
without reference to such tie-ins, within the meaning of the McCar-
ran-Ferguson Act!26 and the California Insurance Code.

Some federal cases similarly suggest that the term “boycott”
should properly be given a liberally broad antitrust construction.!2?

In SEC v. National Securities Inc.,'?8 the United States Supreme
Court held that if there is no state insurance law directly on point

124. Greenberg v. Equitable Assur. Society, supra, Note 122 at 999, 110
Cal. Rptr. at 474.

125. Id. at 999 n.3, 110 Cal. Rptr. at 474.

126. McCARRAN-FERGUSON AcT 15 U.S.C. §§ 1011-15 (1970).

127. Hill v. National Auto Glass Co., 293 F. Supp. 295 (N.D. Cal. 1968);
Hill v. National Auto Glass Co., Inc. 1971 Trade Cases | 73,594 (N.D. Cal.
1971). See California League of Ind. Ins. Producers v. Aetna Cas. & Sur.
Co., 179 F. Supp. 65, 66 (N.D. Cal. 1959), Prof. & Business Men’s Life Ins.
Co. v. Banker’s Life Co., 163 F. Supp. 274, 281-283 (D. Mont. 1958); and cf.
U.S. v. New Orleans Ins. Exch., 148 F. Supp. 915, 920 (E.D. La. 1957).

128. 393 U.S. 453 (1969). See also: DeVoto v. Pacific Fidelity Life Ins.
Co., 354 F. Supp. 874, 876-877 (N.D. Cal. 1973); Hill v. National Auto Glass
Co., 293 F. Supp. 295 (N.D. Cal. 1968); Hill v. National Auto Glass Co., Inc.,
1971 Trade Cases Y 73, 594 (N.D. Cal. 1971); Fey v. John Hancock Mut. Life
Ins. Co., 355 F.Supp. 1151 (Tx 1973).
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and the activity is merely prohibited by state statutes of general
application, then the conduct is subject to federal antitrust laws.
Therefore, it would seem, for example that where a title company
does not issue a policy of title insurance in an escrow transaction,
the escrow activities will likely not be found to relate to the busi-
ness of insurance. Consequently, if a title company, for example,
would pay a rebate where it does not issue a title policy, the matter
would appear to be subject to the federal antitrust law.12°

These examples only outline the issue: The real question is
whether any of the activities of brokers, lenders, and escrow agents,
as well as title companies, or title insurance companies constitute
the “business of insurance” within the meaning of the McCarran-
Ferguson Act.130

This primary question should be analyzed in three parts. First,
has the State of California determined that the conduct of an escrow
constitutes “business of insurance”? Second, has the State of Cali-
fornia determined that the activities of an underwritten title com-
pany (as opposed to a title insurance company)!3! constitutes “busi-
ness of insurance”? Third, notwithstanding such determination by
the State of California, do such activities constitute the “business
of insurance” within the meaning of the McCarren-Ferguson Act,
as a matter of federal law?'®? (Another primary question, pre-sup-
posing that such activities herein presented constitute the “business
of insurance”, is whether such activities are regulated by [Califor-
nia] law”, infra.)

(1) California Has Determined That The Conduct of Escrows By

Title Companies and Insurers Constitute The “Business of In-
surance.”

129. But cf., Addrisi v. The Equitable Life Assur. Society, 503 F.2d 725
(9th Cir. 1974).

130. McCARrRrRaAN-FERGUSON AcT 15 U.S.C. §§ 1011-15 (1970).

131. In Commander Leasing Co. v. Transamerica Title Ins. Co., 477 F.2d
77, 83-86 (10th Cir. 1973), it was held that title insurance constitutes the
“business of insurance.” The question of whether the conduct of an escrow
ancillary to the issuance of title insurance constitutes the “business of insur-
ance” was neither presented nor decided and apparently still remains an
open federal question under the McCarran-Ferguson Act, notwithstanding
CaL. Ins. CopE § 12340(c). See cases cited in supra ns.93, 95 and case cited.

132. See SEC v. Variable Life Ins. Co. of America, 359 U.S. 65 (1959).
See generally, C.A. Hills, Antitrust Adviser, § 2.21 (1974 Supp.).
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As previously noted, the Unfair Business Practices Act'3? regulate
independent escrow companies, and section 17006'3* provides ex-
emption from those regulations for:

(a) Any person doing business under any law of this state or the
United States relating to . . . insurance companies.

A9 o o q

(c) Any person whose principal business is that of preparing ab-
stracts or making searches of title that are used as a basis for
the issuance of a policy of title insurance by a company doing
business under any law of this state relating to insurance com-
panies.

Subdivision (c) relates to title companies, whereas subdivision
(a) relates to insurance companies. However, the activity of li-
censed escrow companies would appear not to involve the “business
of insurance.” In Escrow Institute of Calif. v. Pierno,'®® the Court
states as follows:

On the other hand, turning to the exemption embodied in section
17006 of the Financial Code, the Legislature was justified in assum-
ing that the licenses respectively possessed by attorneys at law and
real estate brokers sufficiently assured that they were competent
to properly handle escrow incidental to the pursuit of the occupation
for which they were licensed. Moreover, the Legislature was war-
ranted in determining that as to those designated in the other sub-
divisions of section 17006, the necessary responsible supervision of
the conduct of that portion of their business which related to es-
crows was reasonably assured by virtue of the nature of the prin-
cipal business involved, as, for instance that of banking or the op-
eration of a savings and loan association or an insurance company.
(Emphases added.)136

Therefore, at least through 1973, the conduct of an escrow by
either an insurance company or, a fortiori, an underwritten title
company, did not constitute the “business of insurance”, as a matter
of case law.'®*” However, Insurance Code Section 12340.3 (c¢), now
expressly includes escrow within the meaning of “business of title
insurance.”!38

(2) The California Legislature Has Determined That the Activi-
ties of An Underwritten Title Company Do Constitute The
“Business of Insurance.”

In light of the effect of the McCarran-Ferguson Insurance Regu-
lation Act,'3? and its exemption from federal antitrust laws (except
for boycott, coercion, or intimidation under Sherman Act § 1),14°

133. Car. Fin. CopE § 17000 et seq. (West 1968).

134, Can. Fin. CopE § 17006 (West 1968).

135. 24 Cal. App. 3d 361, 368, 100 Cal. Rptr. 880, 884 (1972).
136. Id. at 368, 100 Cal. Rptr. at 884.

137. Id.

138. CaL. INs. CobpE § 12340.3 (c) (West Supp. 1975).

139. 15 U.S.C. §§ 1011-1015 (1970).

140. 15 U.S.C. §1 (1970); 15 U.S.C. § 1036 (1970).
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it is critical to first determine whether an underwritten title com-
pany conducting escrows in the State of California is “in the busi-
ness of insurance . . . requlated by [California] law.”'41 If either
of these two considerations is answered in the negative, the federal
antitrust laws may fully apply; if not, then only Sherman Act §
1 may apply.

Prior to the enactment in 1973 of California Insurance Code §
12340.3(c), the California Attorney General clearly held that an un-
derwritten title company was not an insurance company:

An underwritten title company is defined for certain purposes as

“person engaged” in the business of preparing title searches, title
exammatlons certificates or abstracts of title upon the basm of
which a title insurer regularly writes title policies . . . Ins. Code
§ 12402. Such entities since 1965 are required to be licensed by
the Insurance Commissioner. Stats. 1965, ch. 361, p. 1467. Regula-
tion by the Insurance Commissioner of the escrow activity of un-
derwritten title companies has existed since 1961. Stats. 1961, ch.
2192, p. 4534. The question is whether the Escrow Law is inap-
plicable to such companies under either section 17006(a) or sec-
tion 17006(c).

Underwritten title companies are not ‘insurance companies’ nor
are such entities ‘doing business under any laws of this state . . .
relating to . . . insurance companies’ within the meaning of section
17006(c). While the word ‘insurer’ has been given many special-
ized meanings by statute, its general meaning as set forth in section
23 of the Insurance Code gives a valid approach to the meanmg
of ‘insurance compan [y]’ as found in section 17006(a). An insur-
ance company is then a person who undertakes to indemnify an-
other by contract against loss, damage, or liability arising from a
contingent or unknown event. Ins. Code §§ 22, 23; Civ. Code §
2527; see People ex rel Roddis v. California Mut. Assn., 68 Cal.2d
677 (1968). Underwriter’s business does not fall within this clas-
sification since it issues not contracts of insurance or indemnity but
merely prepares reports upon which a title insurer issues the policy
of title insurance. As the court stated in Chicago Title Ins. Co. v.
Great Western Financial Corp., 69 Cal.2d 305, 319 (1968), appellants
[underwritten title compames] are not title insurers . .

While underwritten title companies are not themselves insurance
companies within the meaning of section 17006(a), it is arguable
that they are ‘person[s] doing business under any law of this state

. relating to . . . insurance companies’ under this section by vir-
tue of their being licensed and regulated by the Insurance Com-
missioner under provisions of the Insurance Code and their obvious
relationship to the title insurance business. Certainly the Legis-
lature did not have this intention in 1947 when the provisions of

141. 15 U.S.C. § 1011, 1012 (1970). See Car. Ins. CobE § 12340.3(c)
(West Supp. 1975).
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section 17006(a) were originally enacted. At that time, underwrit-
ten title companies were not even mentioned in the Insurance Code,
nor did they do business under any law relating to insurnce com-
panies. Furthermore, the Legislature in 1947 provided specifically,
in what is now subdivision (c) of section 17006, for exemption from
the Escrow Law of persons whose principal business was ‘under-
written title business.’ Statutes, of course, are not frozen to the
year of their enactment, but an interpretation of section 17006(a)
to include underwritten title companies would effectively render
surplusage the provisions of section 17006(c) which interpretation
is to be avoided if other reasonable interpretations may be found.
Watkins v. Real Estate Commissioner, 182 Cal. App. 2d 397, 400
(1960). Furthermore, such an interpretation logically lends to an
exemption from the Escrow Law of insurance brokers bail bonds-
men and sundrey others who do business under laws of this state
relating to insurance companies. Such does not appear to have
been the intent of the Legislature by a fair reading of section 17006.
An underwritten title company, therefore, is not exempt from the
Escrow Law under subsection (a) of section 17006.

It is only exempt under section 17006(c) if its principal busi-
ness is that of an underwritten title company. ‘Principal’ means
‘chief’ or ‘highest in importance.” Random House Dict. of Eng.
Lang. 1144 (unabr. ed. 1966). Whether one’s principal business is
that of an underwritten title company as one of several businesses
of relatively equal magnitude does not qualify for the exemption
under section 17006 (c) because it cannot be said that the company’s
principal business is the underwritten title business.142

However, a new California Insurance Code section provides that:

Business of title insurance includes:

(a) ...

@) o oo

(¢) The performance by a title insurer, an underwritten title
company or a controlled escrow company of any service in conjunc-
tion with the issuance or contemplated issuance of a title policy
including but not limited to the handling of any escrow, settlement
or closing in connection therewith; or the doing of or proposing to

do any business, which is in substance the equivalent of any of the
above.143

While it is true that this still presents a federal question and can
be challenged,** such litigation would be monumental and costly.
Consequently, Insurance Code § 12340.3(c)!*® on its face appears
to have satisfied the federal McCarran-Ferguson Act requirements
in California. In any case, it would seem that the federal Sherman
Antitrust Act and the McCarran-Ferguson Act prohibiting boy-

142. 54 Ops. Cal. Atty. Gen. 13, 18-19 [Ops. AG No. 70-59] (Feb. 10,
1971).

143. CaL. INs. Cope § 12340.3 (¢) (West Supp. 1975).

144. SEC v. Variable Annuity Life Ins. Co. of America, 359 U.S. 65
(1959). But see infra n.156.

145, Car. INs. Copk § 12340.3(c) (West 1975).
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cotts, coercion, or intimidation would be applied.’*® Furthermore,
in California certain other state antitrust and unfair practice stat-
utes, as previously discussed, may be applicable, but they have not
been used to regulate brokers, lenders, title companies, and title
insurers, in this context.

C. Boycott, Coercion and Intimidation

In this regard, other California code sections have recently re-
ceived attention in the case of Greenberg v. Equitable Life Assur.
Society.'*™ One of these statutes is § 790.03 of the Insurance Code!#8
which states in pertinent part:

The following are hereby defined as unfair methods of competi-
tion and unfair and deceptive acts or practices in the business of
insurance . . . (¢) Entering into any agreement to commit, or by
any concerted action committing, any act of boycott, coercion or
intimidation resulting in or tending to result in unreasonable re-
straint of, or monopoly in, the business of insurance.

The statute sounds similar to but is more liberal than § 3 of the
McCarran-Ferguson Act!*? and would be applicable to title compa-
nies, title insurers, and controlled escrow companies under Insur-
ance Code § 12340.3.150

The Court in Greenberg stated that:

Section 790.03 subdivision (c¢) must be construed similar to stat-
utes prohibiting activities in restraint of trade in business other
than insurance. ‘Coercion’ prohibited by subdivision (c¢) is thus co-
ercion in the antitrust sense, conduct which constitutes the im-
proper use of economic power to compel another to submit to the
wishes of one who wields it.151

The Court further noted the application of this code section to
insurance companies:

In Chicago Title Ins. Co. v. Great Western Financial Corp., 69
Cal.2d 305, our Supreme Court, in dealing with a demurrer to a
complaint alleging restraint of trade by an insurance company,
stated that the Cartwright Act which encompasses the general anti-

146. See supra n.92.

147. 34 Cal. App. 3d 994, 110 Cal. Rptr. 470 (1973); accord, Shernoff v.
Superior Court, 44 Cal. App. 3d 406, 118 Cal. Rptr. 680 (1975).

148. CaL. Ins. CobE § 790.03 (West 1972).

149. 15 U.S.C. § 1013 (b) (1970).

150. CaL. Ins. CopE § 12340.3 (West Supp. 1975).

151. 34 Cal. App. 3d at 998-999, 110 Cal. Rptr. at 474.
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trust law of California is ‘expressly superseded and contravened by

the specific provisions of the Insurance Code’ (69 Cal.2d at

322). After making that statement, the court recognized legal pro-

hibitions against trade restraint by insurers when it analyzed the

complaint in painstaking detail to determine whether the pleading

alleged a cause of action in restraint of trade. While the opinion

in Chicago Title Ins. does not cite section 790.03, subdivision (c),

that provision is the only one other than the Cartwright Act im-

posing such a prohibition upon insurance companies.152

In the Greenberg case, plaintiff alleged that defendant insurance

company offered home loans to individuals to be secured by deeds
of trust, but only on condition that the borrower purchase a life
insurance policy from defendant. Defendants demurrer to the first
amended complaint was sustained and plaintiffs appealed. The
court stated that the practice of dealing with customers for home
loans, as alleged in plaintiff’s complaint, constitutes one form of
coercive use of economic power to create an unreasonable restraint
of trade; and the practice results in an illegal “tie-in” agreement.
This practice within the industry is not new and in 1972 a Los An-
geles based savings and loan holding company was fined by the
Department of Insurance for similar activities.'?*

The court in Greenberg also maintained (in opposition to respond-
ent’s argument) that “a private suit to impose civil liability irre-
spective of government action against the insurer for violation of
the Insurance Code”?%* is contemplated by § 790.09.15

Finally, the Greenberg court stated that appellant was not re-
quired to exhaust his administrative remedies before filing a law-
suit.

This code section would appear to be highly applicable to title
companies and title insurance companies who enter into agreements
with brokers to steer business their way or who provide rebates
or kickbacks in exchange for business. It appears that such agree-
ments result in “boycott, coercion or intimidation resulting in or
tending to result in unreasonable restraint of, or monopoly in, the
business of insurance.”15¢

152. Id. at 999 n.2, 110 Cal. Rptr. at 474 n.2.

153. Los Angeles Times, September 19, 1972, at Part III, page 12. Ciijer
Bromwich, Leo, Who Protects the Borrowers?: A Report on Mortgage Loan
Brokers Law, 1955-1969, Cal. Senate Subcommittee on Human Needs and
Resources [2d printing] (Feb. 15, 1971).

154. 34 Cal. App. 3d at 1001, 110 Cal. Rptr. at 475.

155. CaL. Ins. CopE § 790.09 (West 1972).

156. CaL. INs. CopE § 790.03(c) (West 1972). Nor should such con-
certed actions by parties, one of which is an insurer, be exempted by the
McCarran-Ferguson Act for such “tangential” or “cooperative” activities
which are not exclusively the “business of insurance”. cf., Hill v. National
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As a consequence, it can be concluded that if kickbacks and re-
bates to third parties and tie-ins with third parties arising out of
escrows conducted by title insurers or underwritten title companies
are not federal antitrust violations because of the McCarran-Fergu-
son Act!®” and Insurance Code § 790'%® (which states that its enact-
ment is expressly pursuant to the McCarran-Ferguson Act), and
Insurance Code § 12340.3(c)!®® (which states that such escrows are
the “business of insurance”), then such kickbacks and rebates to
third parties and tie-ins with third parties are in violation of Cali-
fornia Insurance Code § 790.03(c).

This follows from any of the several grounds stated in California
Insurance Code § 790.03(c).2%° In any event, there remains the in-
dependent and distinguishable question of the receipt of such re-
bates and kickbacks by these third parties.

D. Lenders

Generally, lenders take the form of banks and savings and loans.
These, in turn, may be state or federally chartered. To the extent
that they are federally chartered, they are governed by the Federal
Home Loan Bank Board Regulations,!®! as well as other rules and
regulations promulgated by other possible applicable governmental
and quasi-governmental corporations, e.g., the Federal National
Mortgage Association (FNMA, “Fannie Mae”), the Federal Home
Loan Mortgage Corporation, and the Government National Mort-
gage Association (GNMA, “Ginnie Mae”).

To the extent that these lenders are state chartered, they are un-
der the administrative regulatory jurisdiction of either the Califor-
nia Superintendent of Banks or the Savings and Loan Commis-
sioner. Neither of these latter agencies has promulgated any regu-
lation whatsoever specifically governing the conduct of escrows.
Consequently, predatory trade practices regulation of these lender

Auto Glass Co., Inc.,, 293 F. Supp. 295 (N.D. Cal. 1968); Hill v. National
Auto Glass Co., Inc. 1971 Trade Cases {73,594 (N.D. Cal. 1971). See supra
n.69.

157. 15 U.S.C. § 1013 (1970).

158. CaL. Ins. CopE § 790 (West 1972).

159. CaL. Ins. CopE § 12340.3(c) (West Supp. 1975).

160. See supra n.148.

161. 12 C.F.R. 500 et seq. (1974). Cf., 18 U.S.C. § 1014 for other possible
criminal sanctions.
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conducted escrows is nonexistent, unless reference is made to other
general provisions of California Law.1%2

To the extent that federal jurisdiction applies, regulatons exist
which do govern certain loan transactions. Specifically, 12 CFR §
563 is applicable, and it states, in pertinent part (italicized material
denotes proposed additions and interlineations denote proposed de-
letions now pending):

. § 563.35 Certain conditions prohibited

(a) No insured institution or director, officer or employee there-
of may grant any loan or extend any other service of the institution
on the prior condition, agreement, or understanding that the bor-
rower contract for any of the following with any specific company,
firm, agency, or person:

(1) Insurance (except insurance or a guaranty provided by a
government agency);

(2) Building materials or construction services;

(3) Legal services, including title examination, and escrow and
abstract services; and

(4) Services of a real estate agent or broker; and
(5) Sales or services related to mobile homes.

(b) Nothing in this section shall be construed to prohibit an in-
sured institution from refusing to grant any loan if the borrower
wishes, in connection with such loan, to select a particular com-
pany, firm, agency or person to perform the services set forth in
paragraphs (a)(1) and (a)(3) of this section if such institution on
reasonable grounds believes that such services afford it insufficient
protection.

(¢) In connection with a loan on a home (as defined in §
541.10-2 of this chapter) by an insured institution, such institution
shall advise the borrower in writing reasonably in advance of the
closing of such loan (but not later than the time of the commit-
ment to make such loan) of his right to freely select the company,
firm, agency or person rendering the services set forth in para-
graphs (a)(1) and (a)(3) of this section if any such services are
to be performed.

(d) In conmection with a loan on a home (as defined in §
541.10-2 of this chapter) by an insured institution, such institution
shall not require the borrower to pay any part of the cost of the
services set forth in paragraph (a)(3) of this section unless such
services are performed by a firm or person freely selected by such
borrower. Howewer, if such institution desires to receive legal
services, as set forth in paragraph (a)(3) of this section, in con-
nection with the processing or closing of such a loan in addition
to those performed by the firm or person so selected by the bor-
rower, then such institution shall not require the borrower to pay
for such additional legal services. (Italicized material denote pro-
posed additional language and interlineations denote proposed dele-
tions presently pending).

162. See e.g., CaL. CrviL CopE § 1057.5 (West Supp. 1975). But see, Es-
crow Institute of California v. Pierno, 24 Cal. App. 3d 361, 369, 100 Cal.
Rptr. 880, 885 (1972).
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Also, there is presently proposed a new 12 CFR § 563.40:

§ 563.40 Payment of Fees to Affiliated Persons

(a) Loan procurement fees. No affiliated person of an insured
institution may receive, directly or indirectly, from such institu-
tion or from any other source any fee or other compensation of any
kind in connection with the procurement of any loan from or by
such insured institution or service corporation affiliate thereof.

(b) Discounts, rebates and commissions. No affiliated person of
an insured institution may receive, directly or indirectly, any dis-
count, rebate or commission on any initial loan charge which is
paid by a borrower (or any other person) in connection with a loan
made by such institution or service corporation affiliate thereof.
No insured institution or service corporation affiliate thereof may
receive, directly or indirectly, any such discount, rebate or commis-
sion unless such discount, rebate or commission represents com-
pensation for services actually performed.

Finally, 12 CFR § 571.7, is also applicable:

§ 571.7. Conflicts of interest.

(a) The Board has a paramount interest in the prevention and
elimination of practices and conditions which adversely affect: the
interests of members in insured institutions; the soundness of such
institutions; the provision of economical home financing for the na-
tion; and the accomplishment of the other purposes of Title IV of
the National Housing Act, as amended.

(b) Among the practices and conditions which have such adverse
effects are conflicts between the accomplishment of the purposes
of Title IV set forth in paragraph (a) and the personal financial
interests of directors, officers, and other affiliated persons of in-
sured institutions. Conflicts of this type which have demonstrably
resulted in such adverse effects are considered by the Board to be
inherently unsafe and unsound practices and conditions. The
Board accordingly holds that each director, officer, or other affili-
ated person of an insured institution has a fundamental duty to
avoid placing himself in a position which creates, or which leads
to or could lead to, a conflict of interest or appearance of a conflict
of interest having such adverse effects.

(¢) The Board recognizes that it is impossible to define every
practice or condition which falls within the broad concept of ob-
jectionable conflict of interest. The Board has nevertheless issued
various regulations to limit or prohibit certain conflicts of interest
to reflect its conclusion that the conflicts so limited or prohibited
are especially inimical to the accomplishment of the purposes of
Title IV. However, the omission by the Board to specifically limit
or prohibit other conflicts of interest should not be interpreted as
tacit approval thereof. The Board or its Supervisory Agents will
continue to examine those conflict-of-interest situations which are
not specifically limited or prohibited under the regulations and
will, when circumstances so warrant, take appropriate action to
prevent, circumscribe or eliminate such situations.163

163. See generally, 48 Stat. 1256, 1257, 1260 §§ 402, 403, 407; 3 CFR 1071
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However patently clear these regulations appear, one would have
to live in a vacuum not to appreciate the infinite creativity of lend-
ers in competing with one another and the euphemism of “compen-
sating balances.”'%* To those with less economic leverage in the
marketplace, the results are predictable.1%5

V. FEDERAL LEGISLATIVE REFORM: THE REAL ESTATE
SETTLEMENT PROCEDURES AcT OF 1974

A problem that has received great public attention is the pay-
ment of kickbacks or referral fees made in order to obtain settle-
ment business. While such payments do not exist in most areas
of the country, the problem is sufficiently imporant to be deserv-
ing of Federal remedial legislation. Since such payments do not
benefit the home buyer, ALTA (American Land Title Associa-
tion) has long been opposed to kickbacks or referral fees. For
example, our 1964 Model Title Insurance Code contained a strong
anti-kickback provision of Section 136, and similar language has
been included in the revised Model Code that was approved by
our membership this past April. ALTA has for many years recom-
mended that legislators and regulators in all states that have not
already done so act to prohibit such payments in the title insurance
business.166

In March, 1974, Senator Brock of Tennessee introduced legislation
to remedy the nationwide problems associated with the real estate
settlement business. This bill, S. 3164,'67 entitled “The Real Estate
Settlement Procedures Act of 1974,” (hereinafter referred to as the
Act) was referred to the U.S. Senate Committee on Banking, Hous-
ing and Urban Affairs. Senator William Proxmire of Wisconsin,
the present chairman of that Committee, was extremely critical of
the Brock bill, and in the previous session of Congress had intro-
duced his own version, S. 2288,1¢8 on July 30, 1973. During the 93D
Congress, Representative Stephans introduced the counterpart to
the Brock bill, H.R. 9989.169

(1943-48 Comp.) ; 39 F.R. 42382, et seq., (Dec. 5, 1974). As for banks partici-
pating with or regulated by the Federal Deposit Insurance Corporation,
whether state or federally chartered, see the rather innocuous 12 C.F.R.
336.7350.10, et seq. (1974). For an interesting collision between a home
builder-seller insurance program, the buyer, the lender, and the U.S. De-
partment of Housing and Urban Development and Veterans Administration
regulations, see ESP Fidelity Corp. v. Department of HUD, 515 F.2d 887
(9th Cir. 1975).

164. See e.g., Cohen, The Antitrust Laws Applied to Bank Mergers, Rec-
iprocity and Tie-in Arrangements, 26 THE BusiNEss LAWYER 1 (Sept., 1970).

165. See McCarthy, Whatever Happened to The Small Businessman?
The California Unfair Practices Act, 2 U.S.F.L. Rev. 165 (1968).

166. “ALTA Presents Testimony at Senate Hearings” Title News, Sept.
1973, at 4.

167. S. 3164, 93d Cong., 2d Sess. (1974).

168. S. 2288, 93d Cong., 1st Sess. (1974).

169. H.R. 9989, 93d Cong., 2d Sess. (1974).
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Both of these latter bills eventually passed their respective
Houses of Congress; however, due to conflicting amendments, a
committee of conference was required. This committee accepted
the House amendments to the bill; consequently, the final bill'7®
was passed by both Houses as synthesized and signed by President
Ford on December 22, 1974.

The Real Estate Settlement Procedures Act of 1974 states the fol-
lowing as its findings and purpose:

SEC. 2 (a) The Congress finds that significant reforms in the real
estate settlement process are needed to insure that consumers
throughout the Nation are provided with greater and more timely
information on the nature and costs of the settlement process and
are protected from unnecessarily high settlement charges caused by
certain abusive practices that have developed in some areas of the
country. The Congress also finds that it has been over two years
since the Secretary of Housing and Urban Development and the
Administrator of Veterans’ Affairs submitted their joint report to
the Congress on “Mortgage Settlement Costs” and that the time has
come for the recommendations for Federal legislative action made
in that report to be implemented.

(b) It is the purpose of this Act to effect certain changes in
the settlement process for residential real estate that will result—

(1) in more effective advance disclosure to home buyers and
sellers of gettlement costs;

(2) in the elimination of kickbacks or referral fees that tend
to increase unnecessarily the costs of certain settlement services;

(3) in a reduction in the amounts home buyers are required
to place in escrow accounts established to insure the payment of
real estate taxes and insurance; and

(4) in significant reform and modernization of local record-
keeping of land title information.171

The legislation regulates closing costs and settlement procedures
in all “federally related mortgage loans” throughout the nation.
The Act accomplishes this widespread coverage by defining feder-
ally related mortgage loans to include transactions concerning resi-
dential realty designed for the occupation of from one to four fami-
lies, plus all other loans that are federally connected.'’> Over
ninety-five percent of all residental sales are thus within the pur-
view and operation of the Act.

170. Act of Dec. 22, 1974, Pub. L. No. 93-533 § 2 et seq., 88 Stat. 1724,
et seq. (codified at 12 U.S.C. § 2601, et seq. (Supp. I, 1975)).

171. 12 U.S.C. § 2601 et seq. (West Pamphlet No. 1, Feb. 1975).

172. 12 U.S.C. § 2602(1) (A) (West Pamphlet No. 1, Feb. 1975).
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The Act also authorizes the Secretary of Housing and Urban De-
velopment (HUD) to report back to Congress within two years
from the effective date of the legislation as to whether there is any
“necessity for further legislation in this area.” If the Secretary so
concludes, he is to present to Congress his recommendations for
changes and additions to the law.

A uniform settlement statement is authorized by the Act to be
used in all transactions which involve federally related mortgage
loans. Furthermore, the lender is required to furnish to the pros-
pective borrower, twelve days prior to settlement, an itemized dis-
closure of each charge arising in connection with such settlement.'
Civil liability is authorized if the lender fails to provide the disclo-
sure unless the violation was not intentional and resulted from a
bona fide error.

The real essence of the Act as it affects the consumer and the

independent escrow companies are the provisions concerning kick-
backs and unearned fees.

SEC. 8 (a) No person shall give and no person shall accept any
fee, kickback, or thing of value pursuant to any agreement or un-
derstanding, oral or otherwise, that business incident to or a part
of a real estate settlement service.

(b) No person shall give and no person shall accept any portion,
split or percentage of any charge made or received for the render-
ing of a real estate settlement service in connection with a transac-
tion involving a federally related mortgage loan, other than for
services actually performed.

(¢) Nothing in this section shall be construed as prohibiting (1)
the payment of a fee (i) to attorneys at law for services actually
rendered or (ii) by a title company to its duly appointed agent
for services actually performed in the making of a loan, or (2) the
payment to any person of a bona fide salary or compensation or
other payment for goods or facilities actually furnished or for serv-
ices actually performed.

(¢) (1) Any person or persons who violate the provisions of this
section shall be fined not more than $10,000 or imprisoned for not
more than one year, or both.

(2) In addition to the penalties provided by paragraph (1) of
this subsection, any person or persons who violate the provisions of
subsection(a) shall be jointly and severally liable to the person or
persons whose business value or amount of the fee or thing of
value, and any person or persons who violate the provisions of sub-
section (b) shall be jointly and severally liable to the person or
persons charged for the settlement services involved in an amount
equal to three times the amount of the portion, split, or percen-
tage. 174

173. 40 Fed. Reg. 22448-22464 (May 22, 1975).
174. 12 U.S.C.A. § 2607 (West Pamphlet No. 1, Feb. 1975).
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Also, it must be noted that the Act prohibits a lender from requir-
ing a borrower or prospective borrower from depositing in any es-
crow account, for the purpose of assuming payment of taxes or
insurance premiums, a sum in excess of a certain amount deter-
mined by formulas as outlined by the Act.178

Finally, Section 9 of the Act prohibits the seller of real property,
that will be purchased with the assistance of a federally related
mortgage loan, from directly or indirectly requiring that title in-
surance covering the property be purchased by a particular com-
pany.l'lﬁ

VI. POTENTIAL IMPACT OF THE REAL ESTATE SETTLEMENT
PROCEDURES AcT oF 1974

The impact of this new federal Act must be placed in the proper
perspective; that is, in relation to analogous state and federal legis-
lation heretofore that has attempted unsuccessfully to regulate sim-
ilar activities. California laws and regulations are primarily di-
rected to the independent escrow companies and those companies
under jurisdiction of the Insurance Commissioner. As noted previ-
ously, it is only recently that the California Insurance Commission
has taken action against title insurance companies who illegally
dealt with real estate brokers. However, there does not appear to
be adequate regulation and enforcement of real estate brokers
themselves nor of the activity that real estate brokers may engage
in with businesses that are not title companies, title insurance com-
panies or controlled escrow companies. Prior federal legislation ex-
ists in Section 701 of the Emergency Home Finance Act of 1970.177
This Act prescribes the Secretary of HUD and the Administrator
of Veterans Affairs to set standards governing the amounts of set-
tlement costs allowable in regard to financing FHA and VA mort-
gages. However, the Act is not currently being used and Senator
Proxmire argued successfully to maintain that section intact. The
Committee of Conference agreed that the continuation of Section
701 is “desirable for its deterrent effect and can, in fact, facilitate
the achievement of the purposes of the Act” and nothing in the

175. Id at 2609.
176. Id. at 2608.
177. 12 U.S.C. §§ 1451, et seq. (West Supp. 1975).
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Act is intended to preclude the use of Section 701.17® The Act, there-
fore, is born in an atmosphere void of any effectiveness. Such a
condition justifiably leads one to maintain a pessimistic if not cyni-
cal attitude toward this particular attempt at regulating illegal
kickbacks and rebates in the real estate settlement business.

However, certain provisions of the Act do provide a hope that
consumers will be protected from unnecessarily high settlement
charges. Section 8 of the Act, prohibiting kickbacks and unearned
fees, appears to be broad enough to cover referral fees, commissions
or payments made by nearly everyone associated with a real estate
settlement including real estate agents and brokers, unless given
for services actually performed.'™®

Section 8(a) and 8(b) may become the most significant provisions
of the Act. Federal regulation and judicial interpretations will be
necessary, however, to give these sections their required impact.
Without such rulings, those businesses who are potentially affected
by the Act will not be properly informed of their possible violations.
Therefore, the only manner in which the Act will accomplish its
intended purpose is for it to be enforced vigorously by HUD and
the judiciary.

If the legislation is properly enforced, the impact of the Act will
be widespread. It can be argued that this Act has as much potential
as the federal antitrust and civil rights legislation, albeit on a
smaller scale. First, the Act fills a needed vacuum wherein prior
regulatory attempts have been minimal and ineffective. Second, the
coverage of the Act is nearly total, affecting virtually all residential
transactions in the United States. Third, the Act supplants all
other State laws to the extent that those statutes are in-
consistent with the new legislation. Exemption is given to those
state laws that provide greater protection to the consumer.18°
Fourth, the Act provides for civil liability in two areas,®! most im-
portantly in the area of kickbacks and unearned fees. Many similar
regulatory schemes provide only for criminal penalties upon viola-
tion; consequently, those laws are difficult to enforce. However,
this Act will give the consumer an opportunity to enforce the legis-
lation and to recoup his losses.

On its face, the new Act is a meaningful attempt by the federal
government to provide reform in the cost to consumers for real

178. H.R. Rep. No. 9301526, 93d Cong., 2d Sess. (Dec. 9, 1974).
179. Real Estate Settlement Procedures Act of 1974, Section 8c.
180. 12 U.S.C.A. § 2607 (West Pamphlet No. 1, Feb. 1975).

181. Id. at § 2616 (a).
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estate settlement services. Moreover, an unintended effect of the
Act may be twofold: First to provide the independent escrow agent
in California with a more equitable share of the market; second,
to help eliminate tie-in agreements, kickbacks and rebates, thereby
creating greater competition and providing for a freer market for
real estate settlement services.

VII. CoONCLUSION

In President Ford’s message before Congress on October 8, 1974,
he stated that:

To increase productivity and contain prices, we must end restric-
tive practices, whether instituted by government, industry, labor or
others.

My Administration will zero in on more effective enforcement of
laws against price-fixing and bid-rigging. For instance, noncom-
petitive professional fee schedules and real estate settlement fees
must be eliminated. Such violations will be prosecuted by the De-
partment of Justice to the fullest extent of the law.

I ask Congress for prompt authority to increase maximum penal-
ties for antitrust violations from $50,000 to $1 million for corpora-
tions and from $50,000 to $100,000 for individual violators.182 (Em-
phasis added.)

The President went on to say:

I ask the Congress to establish National Commissions on Regula-
tory Reform to undertake a long-overdue total re-examination of
the independent regulatory agencies. It will be a joint effort by
the Congress, the executive branch and the private sector to iden-
tify and eliminate existing federal rules and regulatons that in-
crease costs to the consumer, without good reason, in today’s eco-
nomic climate.183

The day before the President’s message, the Federal Trade Com-
mission Chairman stated that the Federal government’s regulatory
machinery should be overhauled because it amounts to little more
than “government sanctioned price fixing” that is costing con-
sumers millions of dollars a year.'8*

A further insight into the present position of the federal govern-
ment toward the practices herein reviewed can be found in the arti-
cles and speeches of Thomas E. Kauper, Assistant Attorney General,
Antitrust Division, U.S. Department of Justice:

182. Id. at §§ 2605, 2607.
183. President Ford’s Speech, October 8, 1974, 120 Cong. Record 10120-

10123.
184. Los Angeles Times, October 8, 1974, at Part III, at 9, Col. 3.

351



A people’s desire for freedom and their fitness for it can be meas-
ured by their willingness to conform within the limits set by gen-
eral rules of conduct, recognized as necessary for the gen-
eral welfare. A special application of this principle is that the fit-
ness of a business community to live under a system of free enter-
prise is to be judged by its willingness to submit to the rigors
of competition . . . .

If the businessmen of this country want a system of free enter-
prise, not only must they proclaim its merits in the abstract, but
they must refrain from restrictive policies which are aimed at de-
stroying competition; and they must, as a group, give their support
to those efforts which are directed to the preservation of competi-
tion.185

More recently, on September 14, 1973, in an address before the
Southwestern Legal Foundation, entitled “Current Antitrust En-
forcement Policy of the Department of Justice,” Assistant Attorney
General Kauper stated:

The American economy is increasingly service oriented. For that
reason, our activities in eliminating fee fixing and other anticom-
petitive conduct in the delivery of services to the consumer become
all the more important. We will continue to channel a significant
amount of the resources into real estate services, brokerage serv-
ices, engineering and architectural activities, and the like, even
though many such cases may appear to be localized. It is of course
our hope that these cases will have nationwide impact as a deterrent
to other would-be violators. So far, I must confess that such a pat-
tern has not developed. More often, it appears that state regulation
has been sought as a shelter from antitrust prosecution.186

It seems clear, therefore, that there will be considerable hyperac-
tivity in scrutinizing the area of land sale and financing practices,
both from the federal and state perspectives,'®” and that the con-
duct of escrows in California will be significantly affected, along
with the predatory practices of some lenders, borrowers, brokers,
abstractors, insurers and attorneys. Perhaps the consumer home-
buyer and homeborrower can finally avoid the economic burden of
ultimately paying for secret rebates, kickbacks and referral fees
so prevalent in these transactions.

185. Kauper, “The Challenge of Competition,” 28 The Business Lawyer
169, 175-176 (Special Issue Mar. 1973).

186. Address by Assistant Attorney General Kauper, Southwestern Legal
Foundation, September 14, 1973.

187. To date, the Justice Department has entered into twelve (12) con-
sent decrees. These decrees challenged fee-fixing arrangements and other
anticompetitive practices by local realty boards. U.S. Department of Just.
Release November 19, 1974.
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